UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
In re: Chapter 9
CITY OF DETROIT, MICHIGAN, Case No. 13-53846
Debtor. Hon. Steven W. Rhodes

OBJECTION OF THE OFFICIAL COMMITTEE OF RETIREES
TO THE MOTION OF DEBTOR FOR ENTRY OF AN ORDER
(1) AUTHORIZING ASSUMPTION OF THAT CERTAIN FORBEARANCE
AND OPTIONAL TERMINATION AGREEMENT PURSUANT TO
SECTION 365(a) OF THE BANKRUPTCY CODE, (I) APPROVING SUCH
AGREEMENT PURSUANT TO RULE 9019, AND GRANTING RELATED RELIEF

The Official Committee of Retirees of the City of Detroit, Michigan (the “Retiree
Committee”), through its undersigned counsel, objects to the Motion Of Debtor For Entry Of An
Order (I) Authorizing Assumption Of That Certain Forbearance And Optional Termination
Agreement Pursuant To Section 365(a) Of The Bankruptcy Code, (II) Approving Such
Agreement Pursuant To Rule 9019, And (III) Granting Related Relief (the “Assumption
Motion™)." In support of this Objection, the Retiree Committee respectfully states as follows:

PRELIMINARY STATEMENT

1. As one of its first acts in the bankruptcy case, on July 18, 2013, the City of Detroit
(the “City”) filed its Assumption Motion. [Dkt No. 17, as amended Dkt No. 157] seeking
approval of the Forbearance Agreement and Optional Termination Agreement (the

“Forbearance Agreement”), executed only three days before the bankruptcy filing, by and

' The Retiree Committee is filing this Objection to protect its rights and interests with respect to the
Assumption Motion. This Objection is not an acknowledgement of or acquiescence to (i) the Court's
jurisdiction to hear this case; (ii) the constitutionality of the Debtor's Chapter 9 filing; or (iii) the
eligibility of the Debtor to relief under Chapter 9.
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among the City, the Service Corporations (defined below) and UBS AG, SBS Financial Products
Company LLC and Merrill Lynch Capital Services, (defined collectively as the “Swap
Counterparties” in the Forbearance Agreement and hereinafter the “Counterparties”). The
Assumption Motion drew numerous objections from both financial creditors, including parties to
the 2006 and 2009 transactions that are referred to in the Forbearance Agreement and other
creditors of the City, and representatives of the City’s pension fund and retirees. The Retiree
Committee, appointed after the objection deadline had passed, was authorized by the Court to
participate in the mediation and the discovery conducted by the objecting parties.” After review
of the underlying transaction documents as well as the arguments and information offered by the
City in discovery and discussions in support of the Assumption Motion, the Retiree Committee is
now compelled to join in the opposition to the Assumption Motion for the following reasons.

2. First, the Forbearance Agreement elevates the Counterparties to secured creditor
status in this bankruptcy case although they are not creditors of the City and were not granted
and did not possess any direct security interest in pre-petition City property. See Forbearance
Agreement §2.1(e) Indeed, the structure adopted by the City for the 2006 and 2009 transactions,
with the knowledge and participation of the Counterparties, is a fairly common mechanism used
by municipalities to raise funds outside the limitations of charter or statutory mandated debt
ceilings. The funds raised in this manner typically are not treated as obligations of the
municipality. In this case, the City undertook contract obligations and granted security interests
solely to the newly incorporated Service Corporations (defined below), which, in turn, undertook
obligations to and granted security interests to the Counterparties. Thus, under the operative

documents and City Ordinances, the Counterparties are creditors of creditors of the City and

* Discovery was limited primarily to the circumstances leading to the execution to the Forbearance
Agreement. It was not an investigation of the historical transactions.
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have, at best, a security interest in the Service Corporation’s security interest--a pledge of a
pledge.’

3. Second, the Forbearance Agreement grants the Counterparties full status as swap
counterparties to the City with powers to terminate and consent to the treatment of other claims
and transactions in addition to their own. * However, it is not clear the Counterparties actually
had the right to terminate the swap contracts under the relevant agreements. For one thing, the
City is not a counterparty to any of the swap contracts. In addition, the insurers insist that the
Counterparties’ actions required their consent.  Furthermore, given the -circumstances
surrounding the 2009 restructuring transactions, there is no certainty that the Counterparties
would be covered by the safe-harbor provision of the Bankruptcy Code for swap participants or
ancillary parties.

4. Third, the Forbearance Agreement insulates all of the transactions surrounding the
issuance of the 2009 swap contracts and Collateral Agreement in addition to the City or the
Service Corporation’s performance thereunder from third party challenges. Under the
Forbearance Agreement, the City, the Emergency Manager, and the Services Corporations waive
all objections to the Counterparties purported secured claims. See Forbearance Agreement §
2.1(b). In addition, under Section 1.3(h) of the Forbearance Agreement, a successful challenge
to the swap contracts, the Collateral Agreement, the Forbearance Agreement or any “Transaction
Documents” (broadly defined in Section 2.1(a) of the Forbearance Agreement) by the City,

Emergency Manager, the Service Corporations or by any party constitutes an event of default.

> The Committee joins in the objection of the General Retirement System and the Police and Fire

Retirement System (the “Retirement System”) [Dkt #370] to the secured creditor status of the
Counterparties’ claim pursuant to section 552 of the Bankruptcy Code in the event that the Counterparties
can establish a direct claim against the Debtor.

* Section 1.3(h) taken literally would seem to preclude any recovery in a plan to the COPs (defined as
“2006 Pension Funding Securities” in the Forbearance Agreement) prior to their maturity date.
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Thus, approval of the Forbearance Agreement effectively cuts off the right of any party to
challenge the validity of the 2009 transactions.

5. In addition, the Committee is concerned that the steps the City must take to
actually consummate the Forbearance Agreement will tie up the City’s assets in a manner that
leaves the City without any resources to provide the promised retirement compensation (both
pension and healthcare benefits) to its retirees.” As a practical matter, implementation of the
Forbearance Agreement is entirely dependant on the City’s finding debtor-in-possession
financing (“DIP Financing”). The City is intending to use DIP Financing (a) to pay the
Counterparties a significant percentage of their newly recognized secured claim against the City
and, (b) for City redevelopment programs as part of the City’s transition plan. The City will
most likely pledge all its free assets, including the casino revenue, to the DIP financers. The
bifurcation of the Assumption Motion from approval of the financing necessary to implement the
Forbearance Agreement deprives the Court and the objecting parties of adequate information to
assess the benefits and burdens of the Forbearance Agreement and settlement.

6. The Forbearance Agreement should not be approved, as explained below, because
it is economically irrational in that it will free up assets that must be repledged to pay the price of
the release of the assets. The Forbearance Agreement and related “settlement” are inequitable or
unfair in that they force the City to finance operations with draconian cuts to the retirees’
benefits and pensions while the City borrows to prefer entities that have no legitimate claim as
creditors over the retirees who hold a constitutionally protected, higher priority claim. Finally,
the Assumption Motion fails to provide adequate information for approval without disclosure of

both the legal issues being settled and the terms of the DIP Financing.

> Such a “tie up” may come in the form of restrictive covenants as to the use of cash or assets not
currently subject to security interests.
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7. Based on the above and the extensive objections that have been filed, the City
cannot meet the legal test for its approval under section 365 of the Bankruptcy Code as
legitimate exercise of its business judgment or under the Federal Rules of Bankruptcy Procedure
9019 as a fair and equitable settlement. For these reasons, as more fully discussed below, the
Committee respectfully requests that the Court withhold approval of the Assumption Motion.

FACTUAL BACKGROUND

8. The transactions referenced in and underlying the Forbearance Agreement and
settlement arise from the City’s constitutional and statutory obligations to establish, maintain and
fund pension compensation promises to the City’s employees.6 In 2005, pursuant to a series of

Ordinances,’ the City authorized an alternative funding mechanism in an attempt to address the

® The City’s obligations under Article 9 §24 of the 1963 Michigan Constitution are two fold: (a) to
maintain the pensions for its employees as a contractual obligation without diminution or impairment, and
(b) to actually fund the financial benefits on an annual basis. Section 24 states in its entirety:

The accrued financial benefits of each pension plan and retirement system of the state and
its political subdivisions shall be a contractual obligation thereof which shall not be
diminished or impaired thereby.

Financial benefits arising on account of service rendered in each fiscal year shall be
funded during that year and such funding shall not be used for financing unfunded
accrued liabilities.

The specifics for meeting these constitutional imperatives are left to state and municipal law. Michigan’s
Public Employees Retirement System Investment Act ( MCL §38.1140m) provides that a Michigan
municipality’s required annual contribution to its employee retirement system must be an actuarially
determined contribution amount, consisting of (1) a current service cost payment, (2) a payment of at least
the annual accrued amortized interest on any unfunded accrued actuarial liability and (3) a payment of the
annual accrued amortized portion of the unfunded principal liability.

7 See Chapter 54, Article I through X, Ordinance No. 03-05, To Provide For an Alternative Funding
Mechanism With Respect to the City’s Obligations To Make Annual Contributions to Fund the Benefits
Available Under General Retirement System, etc. dated February 4, 2005; Chapter 54, Article I through
X, Ordinance No. 04-05, To Provide For an Alternative Funding Mechanism With Respect to the City’s
Obligations To Make Annual Contributions to Fund the Benefits Available Under Police and Fireman
Retirement System, etc. dated February 4, 2005; Ordinance No. 05-05 Chapter 18, To Approve the Form
of a standard Service Contract To Provide Pension Funding Services to the City By Reducing Unfunded
Accrued Actuarial Liabilities (UAAL) and To Authorize The City To enter Into Service Contracts for
2005 and to Authorizes the Hedges in connection with the Funding of the UAAL of the Retirement
Systems.
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outstanding unfunded accrued actuarial liabilities (“UAAL”) of the Retirement Systems and the
City’s constitutionally protected pension benefit promises. Specifically, the Ordinances
authorized the incorporation of the Detroit General Retirement System Service Corporation
(“DRGS Service Corp”), and the Detroit Police and Fire Retirement system Service
Corporation (“PFRS Service Corp”) (collectively the “Service Corporations”), the execution
of service contracts (the “Service Contracts”) between the City and each of the Service
Corporations, and the formation of a trust agreement (the “Funding Trust”) to issue taxable
certificates of participation (“COPs”) and accept the complete assignment of Service Contract
payments necessary to service the COPs.® The COPs were sold to investors and the proceeds
from the sale of the COPs were used to satisfy, among other things, the City’s obligation to
reduce the UAAL and cover financing costs.

0. The 2005 COPs paid interest at different interest rates depending on the series
issued. Certain of the 2005 COPs originally bore interest at a floating rate tied to LIBOR. The
Service Corporations entered into interest rate exchange agreements “(Swap Contracts”), as
authorized by City Ordinance, to hedge the variable rate exposure created by the issuance of the
floating rate COPs. The Swap Contracts were designed to effectively convert the City’s floating
interest rate exposure into a fixed rate. In the event interest rates rose passed a certain negotiated
point, the Counterparties would owe the Service Corporations. The inverse was also true - if
interest rates dropped, then the Service Corporations would owe the Counterparties. As all

parties involved in this proceeding are painfully aware, interest rates have been at historic lows

¥ The Service Contracts, Funding Trust documents and the Ordinances are exhibits to multiple objections
to the Assumption Motion. To conserve resources and limit repetition, the Committee has only attached
three exhibits in support of its objection. The Ordinance 18-16-1, attached as Exhibit A summarizes the
history of the 2005, 2006 and 2009 transactions discussed herein. The Collateral Agreement, attached as
Exhibit B, is the key document of the 2009 restructuring. The deposition transcript of Kenneth Buckfire
(“Buckfire Deposition”), attached as Exhibit C in relevant part, gives the high level view of the amount
and purpose of the DIP Financing.
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for nearly five years. Thus, the Service Corporations paid substantial periodic payments
(“Hedge Periodic Payables”) to the Counterparties funded by City through payments on the
Service Contracts to the Service Corporations.’

10.  The revenue stream from the Service Contracts was divided into two streams: the
service payments to pay principal and interest on the COPs (“Funding Trust Receivables”) that
was transferred, assigned and otherwise conveyed to the Funding Trust and Hedge Payable
consisting of Hedge Periodic Payable and a hedge termination payable (the “Hedge
Termination Payable”) pledged as a security interest to the Service Corporations, which in turn,
pledged their interests to the Counterparties.

The 2006 Transaction

11. The same process took place in 2006 to create a structure substantially identical to
the 2005 transaction, described above, except the 2006 COPs had a longer term payout for the
purpose of increasing the effective amortization period of the UAAL and to reduce the annual
costs of the funding through the City’s Service Contracts. The 2005 hedges were terminated
with termination values in favor of the Service Corporations and the proceeds of the 2006 COPs
were used to refund the variable rate 2005 COPs.

The 2009 Transaction

12. In January 2009, the Counterparties notified the Service Corporations that an
“additional termination event” within the meaning of the Swap Contract had occurred.'’
Ultimately, negotiations between the parties yielded the 2009 Collateral Agreement among the

City, the Service Corporations, the Counterparties, and U.S. Bank as custodian (the “Collateral

? Now interest rates are rising. Accordingly, the Hedge Periodic Payables to the Counterparties should be
decreasing.

' The objecting parties questioned whether an event of default triggering the Counterparty’s the right to
terminate the Swap Contracts actually occurred and whether the Counterparties had the authority to
terminate the Swap Contracts on their own.
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Agreement”). See the Collateral Agreement attached as Exhibit B. In exchange for the
Counterparties’ agreement to rescind the declaration of a termination event, pursuant to an
Ordinance of the City, the City directed wagering tax revenue and other payments (the “Casino
Revenue”) to certain accounts held by U.S. Bank and pledged to the Service Corporations its
interests in the Casino Revenue and those accounts (the “City Pledge”). See Collateral
Agreement § 4.1. The Service Corporations, in turn, granted to the Counterparties a security
interest in the City Pledge. See Collateral Agreement § 4.2. The Collateral Agreement preserves
the treatment of the obligations to the Counterparties as obligations of the Service Corporations,
not the City. Moreover, the Collateral Agreement expressly states:
The obligations of the City under this Agreement shall not
constitute or create any indebtedness of the City within the meaning of
The Home Rule City Act, being Act 279 of the Public Acts of

Michigan of 1909, as amended, or any Michigan constitutional or other
non-tax statute or City Charter limitation. Collateral Agreement § 3.2.

The City Hedge Payable Related Obligations and all obligations
of the City under this Agreement [to the Service Corporations] are
contractual obligations, enforceable in the same manner as any other
contract of the City and are not general obligations of the City to which
the City has pledged its full faith and credit or ad valorem taxing
power. Collateral Agreement § 3.3(a).
Collateral Agreement, Exh. B at 14
13.  As part of the 2009 transaction, the Swap Contract interest rate was raised to
approximately 6.75% at a time that the actual interest rate was near zero and the terms of the
Swap Contracts were revised, according to Kenneth Buckfire, to permit the Counterparties to
terminate at the point when they might have been required to pay the City. See Buckfire
Deposition, Exh. C. at 59. As the City now concedes, the Swap Contract was a one-sided deal.

The transactions that would be subject to an investigation in any other bankruptcy case are

protected from the investigation and challenge by the Committee and any other party by terms of
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the Forbearance Agreement. The Forbearance Agreement, in that regard, prevents the Retiree

Committee from fulfilling its statutory investigative duties under 11 U.S.C. §1103(c)(2).

DIP Financing

14. The City does not have financing to make the optional, but fully expected
termination payment promised to the Counterparties under the Forbearance Agreement. The
City has disclosed that it is seeking to borrow $350,000,000, the better part of which would be
used to pay the Counterparties’ termination payment under the Forbearance Agreement. See
Buckfire Deposition, Exh C. at 70 and.73. The remainder of the borrowed funds are to be used
to execute a reinvestment program. As part of the collateral package, the City is offering a lien
on the Casino Revenue in part. See Buckfire Deposition, Exh C. at. 74.

15. The Assumption Motion is the predicate to the DIP Financing. Yet the
Court and the objecting parties are being asked to approve the Assumption Motion without an
ability to assess the terms of the financing. Because of the essential link between Forbearance
Agreement and the missing financing, it is impossible for the parties to assess the benefits and
burdens of the Forbearance Agreement and settlement.

ARGUMENT

16. The Forbearance Agreement is championed by the City because it purports to
create unrestricted liquidity by freeing Casino Revenue and allows the City to avoid time-
consuming litigation. The value of the Forbearance Agreement in furthering either of the goals
is minimal. Pursuant to the terms of the Forbearance Agreement the Counterparties agree to
forbear from (1) issuing any notice designating an Early Termination Date with respect to any
Swap Contracts; and (2) instructing U.S. Bank to hold the City’s Casino Revenue. Forbearance

Agreement §1.1. In exchange, the Counterparties receive a release of claims and a very rich
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termination package that is financed largely by reduced payments to the City’s retiree health
coverage and thus exceeds any notions of fairness and equity to the City’s retirees.

17. The financing for that package remains largely a mystery. All the City is willing
to reveal is that it is intending to borrow $350,000,000 (a) to pay the Counterparties a significant
percentage of their alleged secured claim and, (b) for redevelopment programs as part of the
City’s transition plan. The City has offered the Casino Revenue as part of the collateral package
for the DIP Financing. The Forbearance Agreement is a stage setting step for the DIP Financing.
As a result, the City cannot make the case for the value of the Forbearance Agreement without
disclosing the burdens imposed by the DIP Financing.

18. Similarly, the City cannot prove the value of the proposed settlement with the
counterparties without the analysis of the claims that are being settled and a response to legal
impediments to the counterparties’ claims and rights raised by the objecting parties.

19. The Assumption Motion is opposed by both the capital market creditors and the
retirees. The view of the major constituents of the case is that the agreement between
Counterparties and the City is unreasonable and not in the best interests of the estate.
Accordingly, the Assumption Motion should not be approved under the applicable standard.

I. The City Has The Burden To Demonstrate that The Forbearance Agreement And
Settlement Meet the Fair and Equitable Standard

20. The Sixth Circuit holds that in evaluating a proposed settlement “[t]he bankruptcy
court ... is obligated to weigh all conflicting interests in deciding whether [a] compromise is ‘fair
and equitable,” considering such factors as (i) the probability of success on the merits, (ii) the
complexity and expense of litigation, and (iii) the reasonable views of creditors.” Bauer v.
Commerce Union Bank, 859 F.2d 438, 441 (6th Cir. 1988); accord, e.g., Lyndon Prop. Ins. Co. v.

Katz, 196 Fed. Appx. 383, 387 (6th Cir. 2006); Bard v. Sicherman (In re Bard), 49 Fed. Appx.
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528, 530 (6th Cir. 2002); see also, Cook v. Terlecky (In re Cook), 336 B.R. 600, 2006 WL
13114, at *3 (B.A.P. 6™ Cir. Jan. 4, 2006) (unpublished table decision).

21.  When performing its evaluation, the court must “apprise itself of the underlying
facts and [ | make an independent judgment as to whether the compromise is fair and equitable.
The court is not permitted to act as a mere rubber stamp or to rely on the . . . [debtor’s] word that
the compromise is reasonable.” Reynolds v. Comm’r, 861 F.2d 469, 473 (6th Cir. 1988) (citations
omitted); see also, Protective Comm. for Indep. Stockholders of TMT Trailer Ferry, Inc. v.
Anderson, 390 U.S. 414, 437 (1968) (holding that bankruptcy court must have the facts in order
to make an informed and independent decision). Ultimately, the Debtor has the burden of
persuading the court that the compromise is in the best interest of the estate. McGraw v.
Yelverton (In re Bell & Beckwith), 87 B.R. 476,478 (N.D. Ohio 1988). Based on the Assumption
Motion and the evidence it has produced, the City cannot meet the burden.

II. The City Has Failed To Adduce Evidence Regarding The Risk of Litigation

22. Courts have approved settlements where there were complex legal issues after a
full presentation by the debtor of the issues to be resolved. See Buchwald Capital Advisors LLC
v. Papas (In re Greektown Holdings, LLC), No. 12-12340, 2012 U.S. Dist. LEXIS 139814 (E.D.
Mich. Sept. 27, 2012), (rev’d on other grounds) Papas v. Buchwald Capital Advisors, Case No.
12-2434 2013 U.S. App. Lexis 17718 (6th Cir. Aug. 26, 2013). But here, the Debtor has not
given the Court any evidence on the three factors it is required to evaluate to approve the
settlement. Nor has such evidence been produced to the objectors during discovery. Further,
the Debtor has not proffered any evidence concerning the probability of success on the merits
with respect to any of the potential legal challenges to the underlying obligations or security
interests of the Counterparties The Assumption Motion merely asserts that “while the City has

examined whether there are viable actions to challenge the Swap Contracts or the City’s pledge
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of the Casino Revenue to secure its obligations to the Swap Counterparties, litigation would be
protracted, expensive and, in terms of success, uncertain.” Assumption Motion at p. 27, ¥ 47.
This is insufficient to support a finding with respect to the probability of success on the merits.
Indeed, in other cases where movants have failed to provide proof of an investigation into actual
claims that the estate can assert or that are being asserted against the estate, the proposed
settlements have been deemed improper.

23. For example, in In re Engman, 331 B.R. 277 (Bankr. W.D. Mich. 2005), the
trustee sought approval of a settlement pursuant to which a creditor, a condominium association,
would receive 100% payment on its claim. The debtor objected, raising several concerns about
the validity of the creditor’s claim, and asserted that the trustee failed to investigate and offer
proof that he had investigated the claims and the likelihood of success if he challenged the
claims. The court held that the “Trustee’s oversight of critical issues relating to the validity and
amount of the condominium association’s lien claim, coupled with his decision to forego any
serious efforts to negotiate a reduction of that claim, places the settlement [ ] outside the bounds
of what an informed business person would have accepted.” Id. at 305. Likewise, a district
court reversed a bankruptcy court’s order approving a compromise where the trustee “had not
placed on the record any of the facts of his...investigation and never provided any explanation of
why he completely reversed field.” In re Trailer Course, Inc., 2007 U.S. Dist. LEXIS 23816, at
*17 (D. M.D. Tenn. March 30, 2007).

24. The substance of the Debtor’s investigation into the Swap Contracts, and the 2009
transactions specifically, is important. Prior to the 2009 Collateral Agreement, the Debtor’s
Casino Revenues had not been pledged to support the service payments and the Counterparties
did not have any contractual right to the funds. However, something transpired, that every major

creditor in this case has asserted is improper on various grounds, and the Debtor is completely
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silent on that issue. Although the Debtor knows the terms of the 2009 transactions, including its
one-sided payment obligation, it has chosen to treat the Counterparties as its creditors, elevate
their claims, and pay them an inordinate amount of money without challenging the
Counterparties’ position. Moreover, the Debtor has agreed to terms that not only eliminate its
rights to challenge the Counterparties’ claims, but also the ability of an official, section 1102
committee to challenge them as well. Such expansive treatment for the Counterparties in the
face of the serious issues raised by creditors regarding the validity of the pledge supporting the
2009 transaction, questioning the existence of a default giving rise to the 2009 renegotiation, and
the propriety of the 2009 transactions absent the consent of the insurers cannot be justified based
solely on an unsupported statement that “litigation would be protracted, expensive and, in terms
of success, uncertain.” Assumption Motion at p. 27, § 47.
I11. The Court Should Defer To The Reasonable View of the City’s Creditors

25.  The Courts in this Circuit defer to the reasonable view of creditors in assessing
the fairness of a proposed settlement under Rule 9019. Bard v. Sicherman (In re Bard), 49 Fed.
Appx. ,at 530; Bauer v. Commerce Union Bank, 859 F.2d at 441. Here, every major creditor
constituency in this case, has objected to the proposed settlement, which weighs against approval
of the Forbearance Agreement. Courts have cautioned that “looking only to the fairness of the
settlement as between the debtor and the settling claimant [and ignoring third-party rights]
contravenes a basic notion of fairness. /n re AWECO, Inc., 725 F.2d 293, 298 (5th Cir. 1994); see
also, Cullen v. Riley (In re Masters Mates & Pilots Pension Plan), 957 F.2d 1020, 1031 (2d Cir.
1992) (holding that “where the rights of one who is not a party to a settlement are at stake, the
fairness of the settlement to the settling parties is not enough to earn the judicial stamp of
approval,” and requiring determination that “no one has been set apart for unfair treatment.”).

Indeed, the Sixth Circuit Bankruptcy Appeal Panel reversed an order approving a compromise
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that “totally disregarded” the interests of a creditor that “had the most to lose”. See In re Haven,
Inc., 326 B.R. 901, 2005 WL 927666, at *3 (B.A.P. 6™ Cir. April 7, 2005) (unpublished table
decision).

26.  In Haven the debtor sought to settle the claims of a secured creditor whose
recorded mortgage was defective by stipulating that mortgage was properly executed and
recorded and distributing sale proceeds to the secured creditor ahead of other secured parties
with properly recorded mortgages and liens. In approving the settlement, the bankruptcy court
did not make any findings of fact in support of its ruling that the settlement was fair and
equitable. Upon reviewing the record, the B.A.P. court found that the record did not support the
bankruptcy court’s decision. Specifically, the B.A.P. court found that a distribution scheme that
provided for sale proceeds to be remitted first to the debtor and then the challenged secured
creditor to the balance of its defective mortgage is not “fair and equitable”, particularly where
“not all parties to the proceeding have joined in the agreement and the interests of the creditor
with the most to lose [ ] have been totally disregarded.” Haven, 2005 WL 927666, at *7-8. The
Retiree Committee submits that the City is attempting to do the same here -- elevate payment of
the Counterparties’ claim over the rights of other creditors with priority, constitutional claims in
the face of issues regarding the propriety of the Counterparties’ claims, without allowing
creditors to investigate, and without advising this Court of the City’s investigation, if any.

27. Admittedly, when an asset of the estate involves protracted investigation or
potentially costly litigation, with no guarantee as to the outcome, the trustee must act cautiously
and courts accord wide latitude to a trustee’s business judgment. See, In re C.R. Stone Concrete
Contractors, Inc., 2006 WL 2079139 at *10 (Bankr. D. Mass. July 27, 2006)(quoting LeBlanc v.
Salem (In re Mailman Steam Carpet Cleaning Corp.), 212 F.3d 632, 635 (1st Cir. 2000)). A

trustee is not entitled to the full breadth of such latitude, however, where he has failed to reach an
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informed judgment after diligent investigation. /d. at *11 (providing “little weight to the
Trustee’s determination that the Stipulations are in the best interest of the estate” due to lack of
diligent investigation).

28. In C.R. Stone, the court found that the trustee had “pursued only a cursory
investigation of the Debtor’s claims” where he had (i) reviewed the pleadings and their
accompanying exhibits, (ii) conducted an interview with the Debtor's accountant, (iii)
interviewed only four individuals, and (iv) made no apparent attempt to interview the many third
parties or many employees of the Debtor and defendants who must have been witnesses. The
court found this inquiry to be insufficient and was a basis for the court’s refusal to accept the
proposed settlement. See also, Engman, 331 B.R. at 299 (stating that “There must be at least a
rational business purpose to support the [ ] decision. In addition, the decision process itself must
evidence at least rudimentary due diligence.”) (citations omitted).

29. The Debtor argues stridently that its business judgment is entitled to deference,
however, it has failed to offer sufficient information regarding the financing that it will need to
consummate the Forbearance Agreement. Absent such information, the City has failed to
provide evidence that it has indeed exercised reasonable business judgment or that the
compromise is fair and equitable under Rule 9019. Bard, 49 F. Appx. at 530; Fishell v. Soltow
(In re Fishell), 47 F.3d 1168 at *3 (6™ Cir. 1995) (unpublished opinion).

WHEREFORE, the Committee respectfully requests that the Court withhold approval of
the Assumption Motion and grant such other and further relief as the Court deems just and

proper.
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Respectfully submitted;

By:_/s/ Carole Neville Sam J. Alberts Claude D. Montgomery (P29212)
Carole Neville DENTONS US LLP SALANS FMC SNR DENTON
DENTONS US LLP 1301 K Street, NW EUROPE LLP

1221 Avenue of the Americas  Suite 600, East Tower Rockefeller Center

New York, New York 10020  Washington, DC 20005-3364 620 Fifth Avenue

Tel: (212) 768-6700 Tel: (202) 408-6400 New York, New York 10020

Fax: (212) 768-6800 Fax: (202) 408-6399 Direct: (212) 632-8390
carole.neville@dentons.com sam.alberts@dentons.com claude.montgomery@dentons.com

By:_/s/ Matthew E. Wilkins

Matthew E. Wilkins (P56697)

Paula A. Hall (P61101)

BROOKS WILKINS SHARKEY & TURCO PLLC
401 South Old Woodward, Suite 400

Birmingham, Michigan 48009

Direct: (248) 971-1711

Cell: (248) 882-8496

Fax: (248) 971-1801

wilkins@bwst-law.com

hall@bwst-law.com Dated: September 16,2013
Counsel for the Official Committee of Retirees
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Detroit, Michigan, Code of Ordinances >> Part (il - CITY CODE >> Chapter 18 - FINANCE AND
TAXATION >> ARTICLE XVI. - PENSION SYSTEM FUNDING PROGRAM >> DIVISION 1. - FINDINGS,

DIVISION 1. - FINDINGS, DEFINITIONS AND INTERPRETATION

Sec. 18-16-1. - Ledislative findings—pension system funding program,
Sec, 18-16-2. - Legislative findings—2005 transaction.

Sec. 18-16-3. - Legislative findings—2006 transactlion,

Sec. 18-16-4. - Legislative findings—pledaed property

Sec, 18-18-5. - Definitions.

Sec. 18-16-8. - Definitions related o developer pavments.

Sec. 18-16-7. - Interpretation.

Sec. 18-16-1. - Legislative findings—pension system funding program.

The Detroit City Council expressly finds and determines that:

(a) Article 9, Section 24 of the 1963 Michigan Constitution of the States of Michigan
obligates the city to maintain the actuarial integrity of its general retirement system
(the GRS) and its police and fire retirement system (the PFRS and together with the
GRS, the pension system).

(b) Maintaining the actuarial integrity of the pension system is both a constitutional
obligation and an important public purpose of the city, and, to that end, the city
undertook the 2005 Transaction and the 2006 Transaction, as hereinafter described in
sections_18-16-2 and 18-163, respectively (the pension system funding program).

(c) The pension system funding program contributes to the quality of life in the City of
Detroit (the city, whether referring to the Michigan municipal corporation by that name
or the territory within the boundaries thereof) by providing a source of income to the
city's public service employees through funding of certain of the city's pension
obligations.

(d) The pension system funding program further contributes to the guality of life in the city
by reducing the financial requirements of the pension system and permitting tax
receipts to be used for other purposes.

(e) Due to certain events affecting the hereinafter defined insurers and the city, it is
necessary that the city pledge revenues, as described in_section 18-16-4, as an
incident of the pension funding program.

T L PSS i s T T ST B by F o T
AL NGO Do-UE, 5 T, 5.28-08}

Sec. 18-16-2. - Legislative findings—2005 transaction.

The Detroit city council expressly finds and determines that the following actions constitute
the 2005 transaction, undertaken by the city as part of its pension system funding program.

(a) By Ordinance No. 03-05 the city provided an alternative funding mechanism for,
respectively, the GRS and the PFRS (each, an alternative funding mechanism) to
provide for unfunded accrued actuarial liability (UAAL) of the GRS (GRS UAAL) and

13-553MBIewvr DB RE-9 Fileted 98616463 Efteretedd)B6184L 35t 74858 patroediditd7




(b)

)

(9)

(k)

UAAL of the PFRS (PFRS UAAL and together with the GRS UAAL, pension system
UAAL).
By Ordinance No. 05-05 (the funding ordinance) the city provided for incorporation of
two (2) service corporations, the Detroit General Retirement System Service
Corporation and the Detroit Police and Fire Retirement System Service Corporation
(each, a service corporation and collectively, the service corporations) to serve as the
means to fund pension system UAAL.
The funding ordinance also provided for the execution by the city of a service contract
with each of the service corporations (collectively, the 2005 Service Contracts), and it
approved the form of the contract administration agreement and the trust agreement
(the 2005 Funding Trust) which provided for the issuance of the taxable certificates of
participation, series 2005 (the 2005 COPs).
The service Corporations sold their rights to receive certain payments (2005 service
payments) under the 2005 service contracts to the 2005 Funding trust, and the 2005
COPs represented undivided interests in the 2005 service payments.
Because certain of the 2005 COPs had components of the service payments based
on variable rates (the variable rate 2005 COPs), the service corporations entered into
interest rate swap agreements (collectively, the 2005 hedges) with UBS AG (UBS),
SBS Financial Products Company LLC (SBS) and an additional counterparty in order
to hedge payments due under the 2005 service contracts in respect of the variable
rate 2005 COPs.
Under certain circumstances Merrill Lynch Capital Services Inc. agreed to assume the
obligations under the 2005 hedges to which SBS was a party. Each of UBS, the
additional counterparty, SBS and Merrill Lynch Capital Services Inc. are herein called
a 2005 counterparty and collectively, the 2005 counterparties.
The city approved the 2005 hedges in the funding ordinance and acknowledged the
risks associated with them, including the risk that "unforeseen events may occur
which may have material adverse effects on present expectations.”
The city agreed in the 2005 service contracts to make payments (2005 hedge
payables) to the service Corporations sufficient to pay amounts owing by the service
corporations under the 2005 hedges.
The obligations of the service corporations under certain of the 2005 service
contracts, including the obligations to pay 2005 hedge payables under certain of the
2005 hedges, were insured by Financial Guaranty Insurance Company (FGIC), and
the obligations of the Service Corporations under the remaining 2005 service
contracts were insured by XL Capital Assurance Inc. (now known as Syncora
Guarantee Inc., Syncora, and together with FGIC, the Insurers).
The 2005 hedges provided that an additional termination event (the 2005 additional
termination event) would occur if two events occurred:
() The ratings of Insurers were reduced below a certain level by certain of the
rating agencies rating the 2005 COP's; and
(i) Such rating agencies also reduced, although not necessarily
contemporaneously, the rating of the 2005 COPs below investment grade (the
2005 trigger event).
The 2005 additional termination event permitted the 2005 Counter-parties to terminate
the 2005 hedges and pay or receive the net termination value determined by the
respective value of the service corporations' and the 2005 counterparties' obligations
under the 2005 hedges.
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Q) Proceeds of the 2005 COPs were provided to GRS and PFRS for application in
accordance with the respective alternative funding mechanism.

ot R e ot E e e
{Ord. No. 05-08, § 1, 5-26-08)

Sec. 18-16-3. - Legislative findings—2006 transaction.

The Detroit City Council expressly finds and determines that the following actions constitute
the 2006 transaction, undertaken by the city as part of its pension system funding program.

(a) The 2006 Transaction was undertaken in connection with the increase in the
amortization period of UAAL by both GRS and PFRS to 30 years and was entered
into to reduce the annual funding costs of the pension system UAAL funded by the
2005 transaction and thereby advance the purposes of the pension system funding
program.

(b)  The 2006 transaction was structured substantially similar to the 2005 transaction.

(1) By resolution adopted on April 26, 2006 (the 2006 Resolution), the city
provided for the execution by the city of a service contract with each of the
service corporations (collectively, the 2006 service contracts), and it approved
the form of the contract administration agreement and the trust agreement (the
2006 funding trust) which provided for the issuance of the taxable certificates of
participation, series 2006 (the 2006 COPs) to refund the variable rate 2005
COPs.

(2)  The service corporations sold their rights to receive certain payments (2006
service payments) under the 2006 service contracts to the 2006 funding trust,
and the 2006 COPs represented undivided interests in the 2006 Service
payments.

(3)  Because certain of the 2006 COPs had components of the 2006 service
payments based on variable rates (the Variable Rate 2006 COPs), the service
corporations entered into interest rate swap agreements (collectively, the 2006
Hedges) with UBS and SBS in order to hedge payments due under the 2006
service contracts in respect of the variable Rate 2006 COPs.

(4)  Under certain circumstances Merrill Lynch Capital Services Inc. agreed to
assume the obligations under the 2006 hedges to which SBS was a party.
Each of UBS, SBS and Merrill Lynch Capital Services Inc. are herein called a
2006 counterparty and collectively, the 2006 counterparties.

(5)  The City approved the 2006 hedges in the 2006 resolution and acknowledged
the risks associated with them, including the risk that "unforeseen events may
occur which may have material adverse effects on present expectations.”

(6)  The City agreed in the 2006 service contracts to make payments of the 2006
hedge payables (defined below) to the service corporations sufficient to pay all
amounts owing by the service corporations under the 2006 hedges.

(7)  The obligations of the service corporations under the 2006 service contracts,
including the obligations to pay 2006 hedge payables were insured by the
insurers.

(8)  Asin the 2005 transaction, the 2006 hedges provided that an additional
termination event (the 2006 additional termination event) would occur if two
events occurred:

(i)
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The ratings of Insurers were reduced below a certain level by certain of
the rating agencies rating the 2006 COPs; and

(i) Such rating agencies also reduced, although not necessarily
contemporaneously, the rating of the 2006 COPs below investment
grade (the 2006 trigger event).

(9)  The 2006 additional termination event permits the 2006 counterparties to
terminate the 2006 hedges and pay or receive the net termination value
determined by the respective value of the service corporations’ and the 2006
counterparties' obligations under the 2006 hedges.

(10)  The 2005 hedges were terminated with termination values in favor of the city,
and proceeds of the 2006 COPs were used to refund the variable rate 2005
COPs.

o e
Ve Vic)]

Sec. 18-16-4. - Legislative findings—pledged property,

The city council expressly finds and determines as follows:

(a)

(b)

(c)

(9

(h)

(i)

In January 2009, the 2006 counterparties notified the service corporation and the city
that they believed that the 2006 trigger event had occurred and that they were
permitted by the terms of the 2006 hedges to declare a 2006 additional termination
event thereunder.

The declaration of the 2006 additional termination event in January 2009 could have
resulted in the imposition of an immediate obligation on the city to make a combined
payment to the service corporations (the hedge termination payment ) under the 2006
service contracts in the range of $300 million to $400 million.

The 2006 counterparties may seek judicial recourse if the city fails to make immediate
payment of the hedge termination payment.

Such judicial recourse may result in judgment liability forcing the city to raise taxes
without limit as {o rate or amount.

Such taxes will be destructive of the quality of life in the city and will place its residents
under a severe financial burden.

In lieu of declaring the 2006 additional termination event and in the interest of
avoiding fees and expenses of litigation, the city, the service corporations and the
2006 counterparties have agreed in principle to the terms for settlement (the term
sheet), which are confidential and non-binding.

The non-binding terms set forth in the term sheet are acceptable to the city and the
service corporations and provide the only feasible alternative available to the city to
avoid the declaration of the 2006 termination event.

The term sheet provides for the pledge of certain revenues and certain other assets,
now or hereafter receivable by the city, referred to below as pledged property, to
secure payment of the 2006 hedge payables as and when the same become due
under the 2006 service contracts.

The Michigan Gaming Control and Revenue Act, being MCL 432.201 et seq., MSA
18.969(201), et seq., as amended (the Wagering Tax Revenue Statute), authorizes
the city to levy certain taxes pursuant to Section 12 thereof.

The pledged property shall include:
(i)
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Taxes levied or imposed or to be levied or imposed by Detroit City Code
section 18-14-3 pursuant to Section 12(4)(b) the Wagering Tax Revenue
Statute (Wagering Taxes);

(i) Taxes collected or to be collected by the City pursuant to Section 12(5) of the
Wagering Tax Revenue Statute (Additional Wagering Taxes),

(i) All proceeds of taxes to which the city is at any time or from time to time
entitied under Section 12(l) of the Wagering Tax Revenue Statute on account
of the city rescinding or otherwise being unable to exercise its option to collect
Wagering Taxes and all other amounts payable to the City pursuant to Section
12 of the Wagering Tax Revenue Statute (Alternative Taxes), and

(iv)  Developer payments (defined below) payable to the city under the development
agreements (defined below).

(k) The use and application of the Wagering Tax property as herein provided is for
purposes authorized by Section 12(3)(a) of the Wagering Tax Revenue Statute (and
any regulation or ordinance relating thereto), in particular, but not exclusively, as
follows:

(1) Pledging the Wagering Tax property will improve the quality of life in the city
beyond what it would be in the absence of such action; and

2) Pledging the wagering tax property will reduce taxes levied or imposed by the
city or to be levied or imposed by the city from what they would be in the
absence of such action.

0 The use and application of the Wagering Tax property as herein provided will not
supplant existing state appropriations or local expenditures and therefore will not be
used in violation of Section 12(14) of the Wagering Tax Revenue Statute.

(m) No pledge of or lien upon the Pledged property has been previously created.

(n) This Ordinance is adopted for the purpose of implementing the transactions
contemplated by the term sheet, and when this Ordinance becomes effective and
implemented by one or more resolutions as herein provided and the definitive
documents (defined below) are executed and delivered, the complete agreement of
the city and the 2006 counterparties shall be expressed thereby.

)6, § 1, 5-26-09)

Sec. 18-16-5. - Definitions.

(@)  The following terms have the following respective meanings unless the context otherwise
clearly requires.
Account means either the holdback account or the receipts account, as the context
may require.

Article 9 means the Michigan Uniform Commercial Code—Secured Transactions
being MCL 440.9101 et seq.

Casino licensee has the same meaning given such term in_section 18-14-2 of the
Detroit City Code.

City hedge payables obligations mean the city's obligation, whether now existing or
hereafter arising, to pay to each service corporation under the respective service contract the
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amounts of the hedge payables as such amounts may now or hereafter become due and
payable.

City payment means payments made by the city from the city's general fund to the
holdback account in such amounts as are necessary to pay the holdback obligations.

City pledge has the meaning given that term in_section 18-16-8.

Collateral agreement means an agreement to be entered into by the city, the
custodian, each service corporation and each counterparty for the purpose of securing the
city's obligation under the service contracts to pay hedge payables (as defined below) to the
service corporations.

Counterparty means any 2006 counterparty and any successor thereto or assignee of
its hedge pursuant to the terms thereof.

Custodian means a bank eligible to be a depositary of city funds that is serving as
"custodian" under the collateral agreement.

Definitive documents has the meaning given that term in_section 18-16-18.

Developer has the meanin given that term in_section 18-16-6.

Developer payment has the meaning given that term in_section 18-16-6.

Development agreement has the meaning given that term in_section 18-16-6.

Excluded property means revenues, and proceeds thereof, paid to the city from the
receipts account, or released to the city from the holdback account, pursuant to the collateral
agreement, together with the right of the city to receive any such amounts as and when paid
or released.

Finance director means the finance director of the city.

Hedge means any 2006 hedge amended as provided in section 18-16-23.

Hedge payables means, collectively, the hedge payables as defined in each service
contract.

Hedge periodic payables means, collectively, the hedge periodic payables as defined
in each service contract.

Holdback account means an account to be established in the collateral agreement
into which shall be deposited such amounts as are appropriated pursuant to_section 18-16-
186 by the city council from the city's general fund for the payment of each city payment.

Holdback obligations means the scheduled fees and expenses of the Custodian to be
paid each fiscal year plus the greater of:

M All hedge periodic payables (without giving effect to any netting) payable by the
service corporations during such fiscal year; and

(i) For the fiscal year commencing July 1, 2009, the amount of $49,936,975; and
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for each subsequent fiscal year, the amount of $50,736,975, as adjusted upon or following
the occurrence of certain additional termination events as contemplated in the term sheet
and to be provided for in the collateral agreement.

Irrevocable instruction means the instruction of the city to each casino licensee and

developer to pay directly to the custodian all wagering tax property and developer payments,
respectively, and meeting the requirements of section 18-16-24.

Payment section has the meaning given that term in_section 18-16-6.

Permitted liens has the meaning given that term in_section 18-16-21.

Pledged property means the revenues, any investments made from time to time
thereof, the accounts, all amounts standing to the credit thereof from time to time, and any
and all proceeds of any thereof.

Receipts account means an account to be established in the collateral agreement into
which revenues shall be deposited as received by the custodian.

Revenues means, collectively, developer payments and wagering tax property.

Service contract means any 2006 service contract as amended pursuant to_section 18
-16-22.

Service corporation pledge has the meaning given such term in section 18-16-14.

Wagering tax property means, collectively, the wagering taxes, additional wagering
taxes and alternative taxes, including any interest and penalties thereon as provided for
under Detroit City Code_section 18-14-6(c) and any and all proceeds of any thereof. For the
avoidance of doubt, Wagering Tax property does not include any municipal service fees
authorized to be imposed by the city pursuant to Section 13 of the Wagering Tax Revenue
Statute.

(b)  The terms defined in the legislative findings (being Sections_18-16-1 through_18-16-4) are
used herein as therein defined unless the context otherwise clearly requires. Such terms
include:

Additional Wagering Taxes
Alternative taxes

City

Insurers

SBS

Service Corporations

2006 COPs

2006 Counterparties

2006 Hedges

2006 Service Contracts
2006 Transaction

uBS

Wagering Tax Revenue Statute

ey OFELGG R 1 RLUTDALND
No. 0508, 8§ 1, 5-26-08)
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Sec. 18-16-6. - Definitions related to developer payments.

The following terms have the following respective meanings unless the context otherwise
clearly requires:

Developer means any existing developer and any new developer.
Developer payment means:

(i Amounts payable under each existing payment section;

(ii) As of any particular date, the aggregate amounts payable under any new payment
section up to but not exceeding the aggregate amounts that would have been payable
under the applicable existing payment section as of such date;

(i) Any interest payable, in respect of amounts payable under each payment section: and

(iv) Any amounts payable under any guaranty or other credit enhancement, in respect of
any amounts payabie under any payment section.

For the avoidance of doubt, developer payments does not include any other payments or rights to
reimbursement made or to be made under any development agreement.

Development agreement means any existing development agreement and any new
development agreement.

Existing casino means any of the following casinos as the context may require:

(i) The casino currently known as the Greektown Casino and currently located at 555 E.
Lafayette Boulevard in Detroit, Michigan;
(ir) The casino currently known as the MGM Grand Detroit Casino and currently located

at 1300 John C. Lodge in Detroit, Michigan; and

(i) The casino currently known as the MotorCity Casino and currently located at 2901
Grand River Avenue in Detroit, Michigan.

Existing developer means each of Detroit Entertainment, L.L.C., Greektown Casino, L.L.C.,
MGM Grand Detroit, L.L.C. and any successor to any of them or assignee of any of their respective
existing development agreements.

Existing development agreement means any of the revised development agreements among
the city, The Economic Development Corporation of the City of Detroit and an Existing Developer,
as in effect on the effective date of this ordinance, as such revised development agreement maybe
modified or revised from time to time hereafter, and any substitute fo such revised development
agreement with an existing developer.

Existing payment section means each of the following sections and any substitute for any
such section in an existing development agreement:

) Section 3.16(a)(iv) of the existing development agreement with Greektown Casino,
L.L.C. as the existing developer;

(ii) Section 3.16(a)(iv) of the existing development agreement with MGM Grand Detroit,
L.L.C. as the existing developer; and

(i)  Section 3.14(a)(iv) of the existing development agreement with Detroit Entertainment,
L.L.C. as the existing deveioper.
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New Developer means a person (that is not a public body) other than an existing developer.

New development agreement means an agreement with respect to an existing casino to
which the city and a new developer are parties and which contains a new payment section.

New payment section means a section in a new development agreement that provides for
the calculation of payments similar to the calculation of payments made under an existing payment
section.

Payment section means any existing payment section and any new payment section.

Sec. 18-16-7. - Interpretation.

(a)  Unless the context otherwise indicates, words importing the singular include the plural and
vice versa.

(b) References herein or in the preamble herto to any Public Act, or codification thereof, or any
section, subsection or paragraph thereof include any amendments to such Public Act, or
codification thereof, or to any section, subsection or paragraph thereof and any substitute
therefor.

(c) References herein or in the preamble hereto to any section, subsection or paragraph of
either the Wagering Tax Revenue Statute or the Detroit City Code include any amendments
to such section, subsection or paragraph as the same may be amended from time to time
and any substitute therefor.

(d)  The divisions and the captions of the sections of this Ordinance are for convenience of
reference only and shall not affect the meaning or interpretation of this ordinance or any
sections thereof.

(6)  Except as otherwise expressly provided in this ordinance, the term sheet shall not affect the
meaning or interpretation of this ordinance or any sections thereof.
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Collateral Agreement

among
The City of Detroit,

Detroit General Retirement System Service Corporation
and

Detroit Police and Fire Retirement System Service Corporation,
severally and not jointly,

U.S. Bank National Association,
as Custodian

and the

Other Persons Party Hereto

Dated as of June 15, 2009
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THi1S COLLATERAL AGREEMENT IS ENTERED INTO FOR SETTLEMENT PURPOSES

Collateral Agreement, dated as of June 15, 2009 (the Agreement), among the City of
Detroit, a municipal corporation organized and existing under the laws of the State of Michigan
(the City), the Detroit General Retirement System Service Corporation (the GRS Service
Corporation) and the Detroit Police and Fire Retirement System Service Corporation (the
PFRS Service Corporation), each a nonprofit corporation organized and existing under the laws
of the State of Michigan, acting severally and not jointly, U.S. Bank National Association, a
national banking association with its principal place of business in Minneapolis, Minnesota (the
Custodian), UBS AG (UBS), SBS Financial Products Company, LLC (SBS and collectively
with UBS, the 2006 Counterparties) and Merrill Lynch Capital Services, Inc., as credit sup-
port provider to SBS and, upon the occurrence of certain events, successor to SBS..

o — it — o—— W— — ——

Whereas, in January 2009, the 2006 Counterparties notified the City, the GRS Service
Corporation and the PFRS Service Corporation (each, a Service Corporation and collectively,
the Service Corporations) that they believed that an event had occurred which entitled them to
declare a certain “additional termination event” (the 2006 Additional Termination Event) under
the respective interest rate swap agreements (each, a 2006 Hedge and collectively, the 2006
Hedges) entered into by the Service Corporations and the 2006 Counterparties as part of the
2006 Transaction (the 2006 Transaction) described in Ordinance No. 05-09 (the Authorizing
Ordinance) undertaken by the City as part of its Pension System Funding Program described in
therein;

Whereas, also as part of the 2006 Transaction the City entered into a Service Contract (a
2006 Service Contract) with each Service Corporation (collectively, the 2006 Service Con-
tracts), which, among other things, provided for the City to make payments to the Service Cor-
porations sufficient to pay amounts owing by the Service Corporations under their respective
2006 Hedges;

Whereas, the declaration of the 2006 Additional Termination Event could have resulted
in the imposition of an immediate obligation on the City to make a combined payment to the
Service Corporations in the range, estimated in January 2009, of $300 million to $400 million,

Whereas, the City Council adopted the Authorizing Ordinance on May 26, 2009, in con-
templation of settlement with the Counterparties pursuant to the Definitive Documents;

Now, Therefore, in exchange for a waiver of the rights of each Counterparty to declare
the 2006 Additional Termination Event and for a rescission of any declaration of the 2006 Addi-
tional Termination Event by a Counterparty made through the below defined Closing Date, and
in the interest of avoiding fees and expenses of litigation and the delays that would result should
litigation ensue, the parties hereto agree as follows:

Article |. Definitions and Related Matters

Section 1.1.  Certain Definitions
Account means an account established by Section 8.
Accrued Service Charges has the meaning given that term in the Service Contracts.

Additional Termination Event has the meaning given that term in the Hedges.
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Additional Wagering Taxes has the meaning given that term in Section 1.6.
Affected Party has the meaning given that term in the Hedges.

Agreement has the meaning given that term in the first paragraph of this instrument as it
may be modified or amended pursuant to the terms hereof.

Alternative Taxes has the meaning given that term in Section 1.6.
Article 9 has the meaning given that term in Section 1.2.

Authorized Investments means (i) Any of the following to the extent an authorized in-
vestment of City funds at the time of investment:

(A)  full faith and credit obligations of the United States of America
maturing (or subject to redemption at the option of the holder) on or before the
first anniversary of the investment,

(B)  shares or other undivided interests in First American U.S. Treasury
Money Market Fund,

(C)  shares or other undivided interests in First American Treasury Ob-
ligation Fund, and

(i) such other investments to the extent authorized investments of City
funds at the time of investment that are acceptable to the Counterparties.

Authorizing Ordinance has the meaning given that term in the preamble hereto.

Business Day means a day on which the Custodian is open for the transaction of business
in the City and State of New York and the City is open for business in Detroit, Michigan.

Casino Licensee has the meaning given that term in Section 1.2.
City has the meaning given that term in the preamble hereto.
City Charter means the Charter of the City of Detroit, Michigan.

City Hedge Payables Related Obligations has the meaning given that term in Section
1.2.

City Payment has the meaning given that term in Section 5.2.

City Pledge has the meaning given that term in Section 4.1.

Closing means the satisfaction of the conditions precedent to the effectiveness of this
Agreement as evidenced by the Closing Certificate.

Closing Certificate means the certificate identified as such in Exhibit 2.4.
Closing Date means the date on which the Closing occurs.

Contract Administration Agreement has the meaning given that term in the Service Con-
tracts.

Contract Administrator has the meaning given that term in the Service Contracts.

Counterparty has the meaning given that term in Section 1.3.
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Custodian means the Person identified in the first paragraph of this Agreement as the
“Custodian” unless and until a successor is appointed successor Custodian pursuant to applicable
provisions of this Agreement; rhereafter, Custodian means such successor.

Custodian Payment means any amount to which the Custodian is entitled pursuant to
Section 12.10.

Defaulting Party has the meaning given that term in the Hedges.
Definitive Documents means:
(i) this Agreement,
(i) the Service Contract Amendments,
(i1i) the Hedge Amendments and
(iv) the Irrevocable Instructions.

Detroit Entertainment Subaccount means the Developer Subaccount with respect to De-
troit Entertainment, L.L.C.

Developer has the meaning given that term in Section 1.4.
Developer Payments has the meaning given that term in Section 1.4.

Developer Subaccount means a subaccount established in the Receipts Account with re-
spect to a Developer.

Development Agreement has the meaning given that term in Section 1.4,
Event of Default has the meaning given that term in the Hedges.

Excluded Indebtedness means any obligations of the City payable from receipts derived
from the ownership, operation or disposition of projects or systems (such as the City's Water
Supply System or Sewerage Disposal System Bonds) or other special revenues as defined in
Bankruptcy Code Section 902.

Excluded Property means:

(i) Revenues, and proceeds thereof, paid to the City from the General Receipts
Subaccount, or released to the City from the Holdback Account, pursuant to this
Agreement and

(i) the right of the City to receive any such amounts as and when paid or re-
leased.

Existing Casino has the meaning given that term in Section 1.4.

Existing Developer has the meaning given that term in Section 1.4.
Existing Development Agreement has the meaning given that term in Section 1.4,
Existing Payment Section has the meaning given that term in Section 1.4.

Final Payment means, as of a Term Period End Date or the date that an Unqualified
Hedge Event occurs, the sum of:

(i) any Custodian Payment then due and owing to the Custodian plus
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(i) in the case of:

(A) a Term Period End Date, the balance of any unpaid amounts (includ-
ing, but not limited to, any Hedge Termination Payables) owing to the Counter-
parties under the Hedges and this Agreement plus an amount equal to any interest
at the Interest Rate owing to the Counterparties under the Hedges; or

(B) an Unqualified Hedge Event, the payment of any unpaid amounts
(including, but not limited to, any Hedge Termination Payables) owing to the
Counterparties under the Hedges and this Agreement.

Finance Director means the Finance Director of the City or any other person authorized
or permitted by law to fulfill functions of the Finance Director during any period of absence or
incapacity of the Finance Director.

Fiscal Year means the City’s fiscal year, which currently commences on July 1 and ends
on the following June 30.

Fixed Amounts has the meaning given that term in the Hedges.

Fixed Rate Payer Period End Date means a March 15, June 15, September 15 or De-
cember 15.

Floating Amounts has the meaning given that term in the Hedges.

General Receipts Subaccount means the subaccount established in the Receipts Account
pursuant to Section 8.1.

Greektown Subaccount means the Developer Subaccount with respect to Greektown Ca-
sino, L.L.C.

GRS Service Corporation means the Person so defined in the first paragraph of this
Agreement and the successors of such Person.

Government Exception has the meaning given that term in Section 4.3.

Guaranty means any agreement or form of credit enhancement that protects the City
against loss by reason of the failure of a Developer to make Developer Payments, whether by
guaranty, assurance, subrogation, setoff, indemnity, insurance, collateral, security or otherwise.

Hedge means each of the 2006 Hedges as amended by the Hedge Amendments and as
may be further amended in accordance with the terms thereof, including in the case of the 2006
Hedge with SBS, the Transaction Transfer Agreement and, upon a Transfer Party Accession
Event, the related Transfer Hedge.

Hedge Amendments means the amendments to the 2006 Hedges with an effective date
that corresponds to the Closing Date.

Hedge Event means the occurrence of a Termination Event or the continuance of an
Event of Default under a Hedge (as such terms are defined in such Hedge) where the City is ob-
ligated to pay a termination payment to one or more Counterparties.

Hedge Payables has the meaning given that term in Section 1.2.
Hedge Periodic Payables has the meaning given that term in Section 1.2.

Hedge Termination Payable has the meaning given that term in the Service Contracts.
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Holdback Account means the Account by that name established pursuant to Section 8.1.
Holdback Requirement has the meaning given that term in Section 1.5.

Insurer means, as the context may require, Financial Guaranty Insurance Corporation or
Syncora Guaranty Inc, or any successor of either of them to the insurance obligations of its
predecessor with respect to the insurance of the payment obligations of a Service Corporation
under a Hedge.

Interest Rate means the “Specified Default Rate” (as such term is defined in the Hedges).
Irrevocable Instruction has the meaning given that term in Section 3.4.
Limitation on Remedies has the meaning given that term in Section 11.3.

MGM Grand Subaccount means the Developer Subaccount established with respect to
MGM Grand Detroit, L.L.C.

Month means one of three months of a Quarterly Period, each of which has substantially
equal days and ends on the 15th day (whether or not a Business Day) of the corresponding cal-
endar month.

Monthly Coverage has the meaning given that term in Section 12.9.

Monthly Coverage Report has the meaning given that term in Section 12.9.

Monthly Holdback Compliance Notice has the meaning given that term in Section 12.7.
New Developer has the meaning given that term in Section 1.4.

New Development Agreement has the meaning given that term in Section 1.4.

New Payment Section has the meaning given that term in Section 1.4.

Notional Holdback Amount means the amount that would have been payable under
clause (ii) of the definition of Standard Holdback Requirement had a Termination Event not oc-
curred.

Obligor has the meaning given that term in Section 3.4(c).
Outside Supplemental Appropriations Date means the date which is the earlier to occur
of:
(i) the 120th day following the date on which the termination of any Hedge oc-
curs and

(ii) the expiration of the first 60 calendar days during which the City Council is
in regular session following the date on which the termination of any Hedge occurs.

Payment Date means the earlier to occur of (i) second Business Day preceding the end of
a Month or (ii) the Term Period End Date.

Payment Section has the meaning given that term in Section 1.4.
Payment Time means 2:00 p.m.

Permitted Liens has the meaning given that term in Section 9.2.
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Person means any natural person, firm, association, corporation, trust, partnership, joint
venture, joint-stock company, municipal corporation, public body or other entity, however or-
ganized.

PFRS Service Corporation means the Person so defined in the first paragraph of this
Agreement and the successors of such Person.

Pledged Property has the meaning given that term in Section 1.2.
Predecessor Developer has the meaning given that term in Section 8.2.
Public Act means a statute of the State of Michigan.

Qualified Hedge Event means a Hedge Event that arises because of a Specified Addi-
tional Termination Event.

Quarterly Accounting has the meaning given that term in Section 12.8.
Quarterly Coverage has the meaning given that term in Section 12.9.
Quarterly Coverage Report has the meaning given that term in Section 12.9.

Quarterly Payment means, as to any Quarterly Period, the amount of all City Payments
due and owing as of the last day of such Quarterly Period.

Quarterly Period means a period of days from and including each Fixed Rate Payer Pe-
riod End Date but excluding the next succeeding Fixed Rate Payer Period End Date (whether or
not such date is a Business Day).

Ratings Downgrade has the meaning given that term in Section 1.5.
Ratings Upgrade has the meaning given that term in Section 1.5.
Ratings Upgrade Period has the meaning given that term in Section LS.

Receipts Account means the Account by that name established pursuant to Section 8.1
and includes the General Receipts Subaccount and each Developer Subaccount established pur-
suant to Section 8.2.

Receipt Day means a Business Day on which the Custodian receives an amount of money
at or before the Payment Time or if the Custodian receives an amount of money on any day after
the Payment Time, then the following Business Day.

Reduced Holdback Requirement has the meaning given that term in Section 1.5.

Regular Custodian Payments means any amount to which the Custodian is entitled pur-
suant to Section 12.10(a).

Regular Scheduled Payments has the meaning given that term in the Service Contracts.
Release Date has the meaning given such term in Section 5.5.

Relevant Amount means, for any Month during the Term Payment Period, an amount
equal to the sum of the following:

(i) any Regular Custodian Payment due and owing to the Custodian during such
Month;
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(i1) plus the greater of:
(A) $4,228,081.30 and
(B) the Notional Holdback Amount;

(iii) plus, subject to Section 5.2(e), an amount equal to any interest at the Interest
Rate owing to the Counterparties under the Hedges.

Reporting Period has the meaning given that term in Section 12.9.

Revenues has the meaning given that term in Section 1.2.

SBS means SBS Financial Products Company, LLC and its successors and assigns.
Service Charges has the meaning given that term in the Service Contracts.

Service Contract means each of the 2006 Service Contracts as amended by the Service
Contract Amendments and as each may be further amended in accordance with the terms thereof.

Service Contract Amendments means the amendments to the 2006 Service Contracts
with an effective date that corresponds to the Closing Date.

Service Corporation means the GRS Service Corporation or the PFRS Service Corpora-
tion, as the context may require.

Service Corporation Pledge has the meaning given that term in Section 4.3.
Service Corporation Property has the meaning given that term in Section 4.2.
Service Corporation Security Interest has the meaning given that term in Section 4.2.

Settlement Transaction means, collectively, the terms contained in each of the following
agreements: this Agreement, the Hedge Amendments, the Service Contract Amendments and
any other substantive agreement or documents (including, but not limited to, the Irrevocable In-
structions and, to the extent not listed in the foregoing, the Definitive Documents) delivered as
part of the Closing. For the avoidance of doubt, “substantive agreement” does not include any
certificate or opinion delivered as part of the Closing.

Sinking Fund Installments has the meaning given that term in the Service Contracts.

Specified Additional Termination Event means has the meaning given that term in each
of the Hedges.

Specified Event has the meaning given that term in Section 11.6.

Standard Holdback Requirement has the meaning given that term in Section 1.5.
Subject Month has the meaning given that term in Section 12.9.

Subject Quarter has the meaning given that term in Section 12.9.

Supplemental Appropriation means, with respect to any Fiscal Year in which a Qualified
Hedge Event occurs, the amount necessary, when added to amounts previously appropriated and
unexpended during such Fiscal Year, to pay the Relevant Amount each Month during such Fiscal
Year.

Termination Event has the meaning given that term in the Hedges.
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Term Payment Period means a period beginning on the day that a Qualified Hedge Event
occurs and ending on Term Period End Date.

Term Period End Date means, as to a Qualified Hedge Event and corresponding Term
Payment Period, the earlier to occur of (i) the seventh anniversary of such Qualified Hedge Event
and (ii) the date on which occurs a Specified Event.

Threshold means ad valorem property taxes levied by the City, whether pursuant to the
City Charter or Section 6093 ef seq. of Public Act 236 of 1961, as amended, of 3 mills in any
Fiscal Year in excess of 19.952 mils of ad valorem taxes levied by the City for general City pur-
poses pursuant to the City Charter for the Fiscal Year ending on June 30, 2009.

Transfer Hedge has meaning given that term in the Service Contracts.
Transfer Party has the meaning given that term in the Service Contracts.

Transfer Party Accession Event has the meaning given that term in the Contract Ad-
ministration Agreement.

2006 Funding Trust means the Detroit Retirement Systems Funding Trust 2006 estab-
lished by the Trust Agreement, dated June 12, 2006, among the Service Corporations and U.S.
Bank National Association as trustee, as amended in accordance with its terms.

2006 Hedge has the meaning given that term in the preamble hereto.

2006 Pension Funding Securities means the Certificates of Participation issued by the
2006 Funding Trust.

2006 Service Contract has the meaning given that term in the preamble hereto.

2006 Transaction has the meaning given that term in the preamble hereto.

UCC means the Uniform Commercial Code as in effect in the State of Michigan.
Unqualified Hedge Event means a Hedge Event other than a Qualified Hedge Event.
Wagering Tax Property has the meaning given that term in Section 1.6.

Wagering Tax Revenue Statute has the meaning given that term in Section 1.2.

Wagering Taxes has the meaning given that term in Section 1.6.

Section 1.2. Definitions in Authorizing Ordinance

The following terms are defined in the Authorizing Ordinance, as in effect on the date
hereof, and are used herein as therein defined as of the date hereof. Such terms are set forth be-
low for convenience of reference:

Article 9 means the Michigan Uniform Commercial Code — Secured Transactions, being
MCL 440.9101 et seq.

Casino Licensee has the same meaning given such term in Section 18-14-2 of the Detroit
City Code.

City Hedge Payables Related Obligations mean the City’s obligation, whether now exist-
ing or hereafter arising, to pay to each Service Corporation under the respective Service Contract
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the amounts of the Hedge Payables as such amounts may now or hereafter become due and pay-
able.

Hedge Payables means, collectively, the Hedge Payables as defined in each Service Con-
tract.

Hedge Periodic Payables means, collectively, the Hedge Periodic Payables as defined in
each Service Contract.

Pledged Property means the Revenues, any investments made from time to time thereof,
the Receipts Account and the Holdback Account, all amounts standing to the credit thereof from
time to time, and any and all proceeds of any thereof.

Revenues means, collectively, Developer Payments and Wagering Tax Property.

Wagering Tax Revenue Statute means the Michigan Gaming Control and Revenue Act,
being MCL 432.201 et seq., MSA 18.969(201), et seq., as amended.

Section 1.3. Definition of Counterparty

(a) Counterparty means a Person designated as “Party A” in a Hedge, and any successor
thereto or assignee of, or subrogee under, such Hedge pursuant to the terms thereof, except as
otherwise provided in this Section.

(b) The definition of Counterparty includes the Transfer Party:
(i) for the purpose of executing and delivering this Agreement.

(i) for purposes of receiving notices and giving any consent that is provided to
be given by the Counterparties hereunder and

(iii) for all purposes of this Agreement on and after a Transfer Party Accession
Event.

(¢) The definition of Counterparty does not include SBS for any purpose of this Agree-
ment on and after a Transfer Party Accession Event except for the purpose of executing and de-
livering this Agreement.

(d) The Custodian may conclusively presume in the absence of actual knowledge to the
contrary that a Transfer Party Accession Event has not occurred unless and until it has received
notice that a Transfer Party Accession Event has occurred from a Person entitled to give such
notice under a Service Contract.

Section 1.4. Definition of Developer Payments and Ancillary Definitions

The following terms are defined in the Authorizing Ordinance, as in effect on the date
hereof, and are used herein as therein defined as of the date hereof. Such terms are set forth be-
low for convenience of reference:

(a) Developer Payments means.
(i) amounts payable under each Existing Payment Section,

(ii) as of any particular date, the aggregate amounts payable under any New
Payment Section up to but not exceeding the aggregate amounts that would have been
payable under the applicable Existing Payment Section as of such date,
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(iii) any interest payable, in respect of amounts payable under each Payment Sec-
tion, and

(iv) any amounts payable under any Guaranty or in respect of any amounts pay-
able under any Payment Section.

For the avoidance of doubt, Developer Payments does not include any other payments or
rights to reimbursement made or to be made under any Development Agreement.

(b) Ancillary Definitions

Developer means any Existing Developer and any New Developer.

Development Agreement means any Existing Development Agreement and any
New Development Agreement.

Existing Casino means any of the following casinos as the context may require:

(i) the casino currently known as the Greektown Casino and currently located at
555 E. Lafayette Boulevard in Detroit, Michigan;

(ii) the casino currently known as the MGM Grand Detroit Casino and currently
located at 1300 John C. Lodge in Detroit, Michigan; and

(iii) the casino currently known as the MotorCity Casino and currently located at
2901 Grand River Avenue in Detroit, Michigan.

Existing Developer means each of Detroit Entertainment, L.L.C., Greektown Ca-
sino, L.L.C., MGM Grand Detroit, L.L.C. and any successor to any of them or assignee
of any of their respective Existing Development Agreements.

Existing Development Agreement means any of the Revised Development
Agreements among the City, The Economic Development Corporation of the City of De-
troit and an Existing Developer, as in effect on the effective date of the Authorizing Or-
dinance, as such Revised Development Agreement may be modified or revised from time
to time thereafter, and any substitute for such Revised Development Agreement with an
Existing Developer.

Existing Payment Section means each of the following sections and any substi-
tute for any such section in an Existing Development Agreement:

(i) Section 3.16(a)(iv) of the Existing Development Agreement with Greektown
Casino, L.L.C. as the Existing Developer,

(ii) Section 3.16(a)(iv) of the Existing Development Agreement with MGM
Grand Detroit, L.L.C. as the Existing Developer, and

(iii) Section 3.14(a)(iv) of the Existing Development Agreement with Detroit En-
tertainment, L.L.C. as the Existing Developer.

New Developer means a Person (that is not a public body) other than an Existing
Developer.

New Development Agreement means an agreement with respect to an Existing
Casino to which the City and a New Developer are parties and which contains a New
Payment Section.
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New Payment Section means a section in a New Development Agreement that
provides for the calculation of payments similar to the calculation of payments made un-
der an Existing Payment Section.

Payment Section means any Existing Payment Section and any New Payment
Section.
Section 1.5.  Definition of Holdback Requirement and Ancillary Definitions.
(a) Holdback Requirement means:

(i} for any Month except a Month occurring in a Ratings Upgrade Period, an
amount equal to the Standard Holdback Requirement for such Month and

(1) for any Month occurring in a Ratings Upgrade Period, means an amount
equal to the Reduced Holdback Requirement for such Month.

(b) Definitions Related to the Amount of the Holdback Requirement

Reduced Holdback Requirement means an amount equal to the Regular Custo-
dial Payment for the applicable Month.

Standard Holdback Requirement means the sum of:
(i) the Regular Custodian Payment payable during such Month plus

(if) one-third of the aggregate of the Fixed Amounts payable by the Service
Corporations under the Hedges during the Quarterly Period in which such Month
falls without giving effect to any netting for the Floating Amounts due from the
Counterparties under the Hedges.

(¢) Definitions Related to a Ratings Upgrade Period

Ratings Downgrade means, after a Ratings Upgrade, (i) a reduction of the unen-
hanced ratings of the 2006 Pension Funding Securities to below BBB by Standard &
Poor’s or to below Baa2 by Moody’s Investors Service, or (ii) the unenhanced rating of
the 2006 Pension Funding Securities has been withdrawn or suspended by either Standard
& Poor’s or Moody’s Investors Service.

Ratings Upgrade means the reinstatement of the unenhanced ratings of the 2006
Pension Funding Securities to not less than A- by Standard & Poor’s and to not less than
A3 by Moody’s Investors Service.

Ratings Upgrade Period means a period of days beginning on (and including) the
day that a Ratings Upgrade occurs and ending on (and including) the day on which the
earlier of the following occur:

(i) a Ratings Downgrade or

(ii) a Termination Event or Event of Default under a Hedge where the Counter-
party is not the sole Affected Party or Defaulting Party.
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Section 1.6.  Definition of Wagering Tax Property and Ancillary Definitions

The following terms are defined in the Authorizing Ordinance, as in effect on the date
hereof, and are used herein as therein defined as of the date hereof. Such terms are set forth be-
low for convenience of reference:

(a) Wagering Tax Property means, collectively, the Wagering Taxes, Additional Wager-
ing Taxes and Alternative Taxes, including any interest and penalties thereon as provided for un-
der Detroit City Code Section 18-14-6(c) and any and all proceeds of any thereof. For the avoid-
ance of doubt, Wagering Tax Property does not include any municipal service fees authorized to
be imposed by the City pursuant to Section 13 of the Wagering Tax Revenue Statute.

(b) Ancillary Definitions

Additional Wagering Taxes means taxes collected or to be collected by the City
pursuant to Section 12(5) of the Wagering Tax Revenue Statute.

Alternative Taxes means all proceeds of taxes to which the City is at any time or
from time to time entitled under Section 12(1) of the Wagering Tax Revenue Statute on
account of the City rescinding or otherwise being unable to exercise its option to collect
Wagering Taxes and all other amounts payable to the City pursuant to Section 12 of the
Wagering Tax Revenue Statute.

Wagering Taxes means taxes levied or imposed or to be levied or imposed by De-
troit City Code Section 18-14-3 pursuant to Section 12(4)(b) of the Wagering Tax Reve-
nue Statute.

Section 1.7. Time

Unless otherwise indicated, all references to time herein refer to such time in Detroit,
Michigan.
Section 1.8. Business Days

If this Agreement requires an act to be performed on a day that is not a Business Day then
such act shall be performed on the first day thereafter that is a Business Day with the same effect
as if such act were performed on the day that such act was otherwise required to be performed.

Section 1.9. Interpretation

(a) Capitalized terms used herein have the meanings given or provided for such terms
herein unless the context clearly otherwise requires.

(b) Words of the masculine gender include correlative words of the feminine and neuter
genders.

(¢) Unless the context otherwise indicates, words importing the singular include the plu-
ral and vice versa.

(d) Articles, Sections and Exhibits referred herein refer to the corresponding Articles and
Sections of this Agreement and Exhibits to this Agreement unless otherwise provided.

(e) The terms hereby, hereof, hereto, herein, hereunder and any similar terms used in
this Agreement refer to this Agreement as a whole and not to any particular portion thereof.
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(f) The word or is not exclusive.

(g) The enumeration of things after the word including is to be interpreted as illustrative
and not as restrictive.

(h) References herein or in the preamble hereto to any Public Act, or codification
thereof, or any section, subsection or paragraph thereof include any amendments to such Public
Act, or codification thereof, or to any section, subsection or paragraph thereof and any substitute
therefor.

(i) References herein or in the preamble hereto to any section, subsection or paragraph of
either the Wagering Tax Revenue Statute or the Detroit City Code include any amendments to
such section, subsection or paragraph as the same may be amended from time to time and any
substitute therefor.

Article Il. Effectiveness of this Agreement
Section 2.1.  Closing Date
The Closing shall occur on a date on or before June 26, 2009.

Section 2.2. Satisfaction of Conditions Precedent

This Agreement shall become effective on and after the Closing Date.

Section 2.3. Factual Conditions Precedent
(a) The Existing Developers shall have received the Irrevocable Instructions.

(b) The Service Corporations and the Counterparties shall have entered into the Hedge
Amendments.

(¢) The City, the Service Corporations and the Counterparties shall have entered into the
Service Contract Amendments.

(d) The Third Party Beneficiaries (as defined in the 2006 Service Contracts) shall have
consented to the Service Contract Amendments and the Hedge Amendments.

(e) The Custodian has established the Accounts.

(f) The City Council shall have adopted a resolution to implement the Authorizing Ordi-
nance and authorize the Definitive Documents.
Section 2.4. Documentary Conditions Precedent

The parties hereto shall have received and then hold such instruments, other documents
and opinions in form and substance acceptable to each of the parties.

Article lll. General Provisions; Irrevocable Instructions
Section 3.1. Appropriation

(a) The payment by the City of the City Payments and amounts payable pursuant to Sec-
tion 5.6 (if not appropriated at the time thereby required to be paid) are subject to appropriation
by the City Council.
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(b) The City Pledge, the Irrevocable Instructions and the deposit of Revenues in the Re-
ceipts Account are not subject to appropriation by the City Council.

Section 3.2. No Indebtedness

The obligations of the City under this Agreement shall not constitute or create any in-
debtedness of the City within the meaning of the limitation of The Home Rule City Act, being
Act 279 of the Public Acts of Michigan of 1909, as amended, or any Michigan constitutional or
other non-tax statute or City Charter limitation.

Section 3.3. Contractual Obligations

(a) The City Hedge Payables Related Obligations and all obligations of the City under
this Agreement are contractual obligations, enforceable in the same manner as any other contract
of the City and are not general obligations of the City to which the City has pledged its full faith
and credit or ad valorem taxing power.

(b) This Section does not impair any lien or security interest in any Pledged Property.

Section 3.4. Irrevocable Instructions

(a) The City shall give effect to its obligations contained in Section 5.1(a) by means of
the [rrevocable Instructions in the form attached hereto as Exhibit 3.4 as modified with the con-
sent of the Counterparties to take into account whether the addressee is a Casino Licensee, De-
veloper or Obligor (the Irrevocable Instructions).

(b) The City shall deliver an Irrevocable Instruction to each Casino Licensee and each
Existing Developer on or before the Closing Date. [f'a Casino Licensee and a Developer are the
same Person then the Irrevocable Instruction as to Wagering Tax Property and Developer Pay-
ments may be combined in a single Irrevocable Instruction.

(¢) The City shall deliver an Irrevocable Instruction on or before the Closing Date to
cach Person who is an obligor (an Obligor) under a Guaranty and from whom payment is re-
quired in lieu of or in substitution for an amount otherwise payable by a Developer as a Devel-
oper Payment

(d) The City shall deliver an Irrevocable Instruction to each New Developer on or before
the date of effectiveness of each New Development Agreement.

(e) Upon reasonable request by any Counterparty during the term of this Agreement and
in any event when requested by a Counterparty following the occurrence of a Hedge Event, the
City also shall deliver or redeliver an Irrevocable Instruction to any Developer, Casino Licensee
or Obligor, as identified by the Counterparty.

(f) Each Casino Licensee, Developer or Obligor owing any Revenues to the City, when
notified by the Irrevocable Instructions, shall be discharged pro fanio by making payment in ac-
cordance with the Irrevocable Instructions.

(g) The City shall not revoke or otherwise act to effect any change to an frrevocable In-
struction without the prior written consent of each Counterparty.

(h) The City shall take all actions necessary to ensure that lirevocable Instructions re-
main in effect during the term of this Agreement, including with respect to any Wagering Tax
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Property or Developer Payments payable by any Developer or Obligor, whether or not an ad-
dressee of the Irrevocable Instructions.

(i) The failure of a Casino Licensee, Developer or Obligor to comply with an Irrevocable
Instruction shall not relieve the City of its obligations contained in Section 5.1.

Section 3.5. Payments from Accounts

Any amount paid to the City from the General Receipts Subaccount or released to the
City from the Holdback Account, in each case, pursuant to the terms of this Agreement shall be
free and clear of any pledge or lien created by this Agreement.

Article IV. Pledges and Grant of Security interests

Section 4.1.  City Pledge

(a) The City Pledge as set forth in the Authorizing Ordinance, as in effect on the Closing
Date, and as set forth below is an essential term of this Agreement.

(b) The City pledges to the Service Corporations and creates a first priority lien upon all
of the City’s right, title and interest in, to and under the Pledged Property, whether received or to
be received, in order to secure the payment of all City Hedge Payables Related Obligations (the
City Pledge).

(¢c) The City Pledge shall be valid, binding and enforceable as of the Closing Date, and
the Pledged Property and other property pledged pursuant to the City Pledge shall immediately
be subject to the lien of the City Pledge without any physical delivery thereof or further act.

{(d) The lien of the City Pledge shall be valid, binding and enforceable as against all par-
ties having claims of any kind in tort, contract or otherwise against the City irrespective of
whether such claims are voluntary or involuntary or any such claimants have notice of the City
Pledge.

(e) Neither the Authorizing Ordinance nor this Agreement nor any other document or
any statement, or instrument by which the City Pledge is created or evidenced nor any financing
statement or other notice need be recorded or filed.

Section 4.2. Service Corporation Grant of Security Interests

(a) Each Service Corporation grants a security interest to the Counterparties in all of the
Service Corporation’s right, title and interest in, to and under the City Hedge Payables Related
Obligations and the City Pledge (the Service Corporation Property), in order to secure the pay-
ment of the Hedge Payables as the same may now or hereafter become due and payable by such
Service Corporation under its respective Hedge and all other amounts owing to the Counterpar-
ties under this Agreement (the Service Corporation Security Interest).

(b) The Service Corporation Security Interest is an essential term of this Agreement.
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Section 4.3.  Alternative Service Corporation Pledge

(a) This Section is applicable if and to the extent that a Service Corporation is deemed a
“governmental unit” or a “governmental subdivision or agency” as such terms are used in Article
9 (the Government Exception)

(b) The Service Corporation Pledge as set forth in the Authorizing Ordinance, as in ef-
fect on the Closing Date, and as set forth below is an essential term of this Agreement.

(¢) Each Service Corporation pledges to the Counterparties and creates a first priority
lien upon all of the Service Corporation’s right, title and interest in, to and under the Service
Corporation Property, in order to secure the payment of the Hedge Payables as the same may
now or hereafter become due and payable by such Service Corporation under its respective
Hedge (the Service Corporation Pledge).

(d) The Service Corporation Pledge shall be valid, binding and enforceable as of the
Closing Date, and the Service Corporation Property shall immediately be subject to the lien of
the Service Corporation Pledge without any physical delivery thereof or further act.

(e) The lien of the Service Corporation Pledge of each Service Corporation shall be
valid, binding and enforceable as against all parties having claims of any kind in tort, contract or
otherwise against such Service Corporation irrespective of whether such claims are voluntary or
involuntary or any such claimants have notice of the Service Corporation Pledge.

(D) Neither the Authorizing Ordinance nor this Agreement nor any other document or
any statement, or instrument by which the Service Corporation Pledge is created or evidenced
nor any financing statement or other notice need be recorded or filed.

Article V. Certain Payments
Section 5.1. Payment of Revenues
(a) The City shall pay all Revenues to the Custodian.

(b) The City shall not take any action to redirect the payment of the Revenues contrary to
the Irrevocable Instructions.

(¢) Ifthe City shall receive any Revenues from or on behalf of a Casino Licensee or De-
veloper or an Obligor under a Guaranty notwithstanding the giving of the Irrevocable Instruc-
tions, then the City shall transfer such Revenues to the Custodian for deposit to the credit of the
Developer Subaccount within two Business Days following the earlier to occur of:

(i) the Finance Director having actual knowledge of such payment and

(it) receipt by the City of notice from the Custodian that such payment was erro-
neously paid to the City.

(d) Until the Pledged Property has been released from the lien of the City Pledge, the
City shall not transfer to the revenue division of the Michigan Department of Treasury, pursuant
to Detroit Code Section 18-14-6(a), the responsibility and function of administering and collect-
ing Revenues on behalf of the City.
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Section 5.2. Monthly Payments by City

(a) Monthly, on or before the Payment Date of such Month, the City shall pay to the
Custodian in one or more payments an aggregate amount from the City’s general fund (collec-
tively, a City Payment) for deposit to the credit of the Holdback Account as provided below:

(1) Except as provided in paragraph (2) or (3), below, the City Payment shall equal
the Holdback Requirement for the Month in which such City Payment is made.

(2) Subject to Section 5.2(e), the City Payment shall equal the Relevant Amount for
each Month during the Term Payment Period.

(3) The City Payment shall equal the amount of the Final Payment for the Month in
which occurs an Unqualified Hedge Event or the Term Period End Date.

(b) The City shall make the City Payment at or before the Payment Time on the date
such payment is made.

(c) The City has no obligation to make more than one City Payment in any Month except
as otherwise provided in subsection (d), below.

(d) Ifthe City has made a City Payment equal to the Holdback Requirement in any
Month and after making such payment the City becomes obligated to make a City Payment equal
to the Relevant Amount or Final Payment during such Month, then on or before the Payment
Date of such Month, the City shall pay a City Payment equal to the difference between the Hold-
back Requirement already paid by the City during such Month and the amount of such Relevant
Amount or Final Payment, as the case may be.

(¢) To the extent that, following the commencement of the Term Payment Period, pay-
ment of the amount referred to in clause (iii) of the definition of “Relevant Amount” requires a
Supplemental Appropriation, the City may defer the payment of such amount until the earliest to
occur of:

(i) the date on which the Supplemental Appropriation is obtained,
(i1) the Outside Supplemental Appropriations Date,
(iii) the date on which an Unqualified Hedge Event occurs and
(iv) the Term Period End Date.

For each Month in the deferral period, the amount so deferred shall not be included in the Rele-
vant Amount, or as a City Payment, for that Month, but upon the expiration of the deferral pe-
riod, an amount equal to the interest at the Interest Rate accrued and remaining unpaid to the
Counterparties under the Hedges from the commencement of the deferral period shall be in-
cluded in the Relevant Amount, and as a City Payment, in the Month in which the deferral period
expires.

Section 5.3. Payments to City from General Receipts Subaccount

(a) Payments shall be made to the City from the General Receipts Subaccount as follows
except during a Ratings Upgrade Period or as provided in Section 5.4:

(1) For any Month in which the Custodian receives the full amount of a City Pay-
ment required by Section 5.2, the Custodian shall, without notice to or consent by the Coun-
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terparties, pay to the City an amount from the General Receipts Subaccount equal to such
City Payment.

(2) Beginning on the second Business Day following the date on which the Custo-
dian gives its Monthly Holdback Compliance Notice to the City and the Counterparties, the
Custodian shall remit daily to the City all amounts standing to the credit of the General Re-
ceipts Subaccount during the Month covered by such Monthly Holdback Compliance Notice.

(b) Except as provided in Section 5.4, the Custodian shall remit daily to the City all
amounts standing to the credit of the General Receipts Subaccount during a Ratings Upgrade Pe-
riod.

Section 5.4. When Payments from General Receipts Subaccount Prohibited
(2) No payment shall be made to the City from the General Receipts Subaccount
(i) on and after the Term Period End Date or

(i1) on or after the occurrence of a Termination Event under a Hedge where the
related Counterparty is not the sole Affected Party excepr as otherwise permitted by
subsection (b), below or

(iii) while an Event of Default is continuing under a Hedge where the related
Counterparty is not the sole Defaulting Party.

{(b) No payment shall be made to the City from the General Receipts Subaccount on or
after a Qualified Hedge Event unless and until the (i) City enacts the correlative Supplemental
Appropriation and (ii) the Finance Director delivers to the Custodian and the Counterparties a
certification that such Supplemental Appropriation has been duly enacted and is in the amounts
required by this Agreement.

Section 5.5. Payments to City from Holdback Account

(a) Except as otherwise provided in subsection (b), below, on each Release Date, the
Custodian shall pay to the City the balance in excess of $5,000 standing to the credit of the Hold-
back Account at the end of the correlative Quarterly Period.

(b) No payment shall be made to the City from the Holdback Account if at the time a Fi-
nal Payment is due and owing.

(c) Release Date means, as to any Quarterly Period, the latest to occur of:

(i) the date on which all payments to the Counterparties and the Custodian re-
quired by Section 5.7 have been paid,

(ii) the date of the delivery by the Custodian, in accordance with Section 12.9,
of the Quarterly Coverage Report for the immediately ended Quarterly Period and

(iii) the date of delivery by the Custodian, in accordance with Section 12.9, of
the Monthly Coverage Report for the last Month in the immediately ended Quarterly
Period.
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Section 5.6. Payments by City to Holdback Account

(a) Ifa Quarterly Accounting shows that amounts standing to the credit of the Holdback
Account are not sufficient to make all payments to the Counterparties and the Custodian required
by subsections (a) through (d) of Section 5.7, then the City shall then pay to the Custodian an
amount from its general fund equal to the amount of such insufficiency.

(b) Ifat any time amounts standing to the credit of the Holdback Account are not suffi-
cient to pay all Regular Custodian Payments and City Payments due at the time, then the City
shall then pay to the Custodian an amount from its general fund equal to the amount of such in-
sufficiency.

(¢) All amounts received by the Custodian from the City pursuant to this Section shall
be deposited to the credit of the Holdback Account and applied to the insufficiency giving rise to
the reason for such payment.

Section 5.7. Payments to the Counterparties and the Custodian from Holdback Account
(a) The Custodian shall pay to the Counterparties from the Holdback Account:

(1) at the end of each Quarterly Period, except during the Term Payment Period
or after the occurrence of an Unqualified Hedge Event or the Term Period End Date,
an amount equal to all Hedge Periodic Payables payable for such Quarterly Period,;
and

(ii) at the end of each Month during the Term Payment Period, an amount equal
to the Relevant Amount for the Month, excluding the amount of any Regular Custo-
dian Payment included in the Relevant Amount;

(b) Upon the occurrence of an Unqualified Hedge Event or the Term Period End Date,
the Custodian shall pay the Final Payment from the Holdback Account.

(c) All amounts paid to the Counterparties pursuant to Section 5.7(a)(ii) shall be credited
toward payment by the City of the amounts due and owing to the Counterparties under the
Hedges as to which payment is deferred during the Term Payment Period due to the Limitation
on Remedies.

{d) Atthe end of the Quarterly Period or at such other time or times as the payments are
then due and owing, the Custodian shall pay to itself from the Holdback Account all Regular
Custodial Payments then due and owing.

{(e) If the funds in the Holdback Account are not sufficient to make the payments re-
quired by this Section 5.7, the amounts referred to in Section 5.7(d) shall be paid first, and any
balance shall be paid to the Counterparties.

Section 5.8. Payment Determinations

(a) For purposes of the Custodian determining the amount or timing of payments to be
made under this Article V, the Custodian may rely upon the written notice delivered by either
Counterparty as to the occurrence of any Rating Upgrade, Rating Downgrade, Unqualified
Hedge Event, Qualified Hedge Event, Outside Supplemental Appropriation Date, Term Period
End Date or any other event affecting the determination of the amount or timing of payment un-
der this Article V.
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(b) Any such notice or determination shall not affect the right of the City to seek a re-
fund or other payment from the Counterparties based on the City’s belief that the information
contained in the notice was incorrect.

Article VI. Representations and Warranties of the City

The City makes the representations and warranties contained in this Article for the bene-
fit of the Custodian, the Service Corporations and the Counterparties on and as of the Closing
Date.
Section 6.1. General Representations and Warranties

(a) Organization and Existence

(1) The City is a municipal corporation of the State of Michigan, with home rule
powers, duly existing under the laws of the State of Michigan and pursuant to the City Char-
ter.

(2) The City Charter and all amendments thereto were duly approved by a majority
of the City electors voting thereon, and the City Charter and any such amendments have not
been rescinded in whole or in part.

(b) Valid and Binding Agreement, Obligations and City Pledge

(1) This Agreement and each other Definitive Document to which the City is a party,
constitutes a valid and binding agreement of the City enforceable in accordance with its
terms except as may be limited by bankruptcy, insolvency or similar laws affecting the rights
of creditors generally.

(2) The obligations of the City under the Authorizing Ordinance constitute a valid
and binding agreement of the City enforceable in accordance with its terms except as may be
limited by bankruptcy, insolvency or similar laws affecting the rights of creditors generally.

(3) The City Pledge as set forth in the Authorizing Ordinance and herein is valid,
binding and enforceable in accordance with its terms except as may be limited by bank-
ruptcy, insolvency or similar laws affecting the rights of creditors generally.

(¢) Corporate and Governmental Authorization; No Contravention

(1) The execution, delivery and performance by the City of this Agreement and each
other Definitive Document to which the City is a party are within the City’s powers, have
been duly authorized by all necessary action, require no action by or in respect of, or filing
with, any governmental body, agency or official and do not contravene, or constitute a de-
fault under, any provision of applicable law or regulation or of the City Charter or of any
agreement, judgment, injunction, order, decree or other instrument binding upon the City.

(2) Article XIV of Chapter 18 of the Detroit City Code and the Authorizing Ordi-
nance are in full force and effect in accordance with all applicable City Charter, constitu-
tional and statutory requirements, are within the City’s powers, require no action by or in re-
spect of, or filing with any governmental body, agency or official, and do not contravene or
constitute a default under any provision of applicable law or regulation or of the City Charter
or of any agreement, judgment, injunction, order, decree or other instrument binding upon
the City.
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(3) The representation regarding performance set forth in paragraph (1), above is
qualified to the extent that appropriations are required as set forth in Section 3.1.

(d) No Litigation

There is no action, suit or proceeding pending against, or to the knowledge of the City
threatened against, or affecting the City, the Authorizing Ordinance or the Pledged Property be-
fore any court or arbitrator or any governmental body, agency or official in which there is a rea-
sonable possibility of an adverse decision which could materially adversely the ability of the City
to perform its obligations under this Agreement or any other Definitive Document to which the
City is a party or the Authorizing Ordinance or which in any manner questions the validity of
this Agreement or any other Definitive Document to which the City is a party, the Authorizing
Ordinance or the City Pledge.

(e) Conditions Precedent

All acts, conditions and things required by the Michigan Constitution, the City Charter,
the Detroit City Code and laws of the State of Michigan to exist, to have happened and to have
been performed precedent to and in the execution and delivery of this Agreement and the other
Definitive Documents by the City exist, have happened and been performed in due time, form
and manner required by the Michigan Constitution, the City Charter, the Detroit City Code or
laws of the State of Michigan in order to make this Agreement a valid and binding obligation of
the City.

Section 6.2. Revenues

(a) The use and application of the Revenues as provided in the Authorizing Ordinance
and this Agreement are in compliance with the Development Agreements and the Wagering Tax
Revenue Statute.

(b) The statement of Revenues delivered with and as referenced in the Closing Certifi-
cate is a true and complete statement of all Revenues collected by the City for each year from
2003 - 2008 and for the year to date period in 2009 showing as to each Developer: (1) Wagering
Taxes, (2) Alternative Taxes, (3) Additional Wagering Taxes, and (4) Developer Payments.

Section 6.3. Developer Agreements and Guaranties

(a) A true and complete copy of each Development Agreement (including all amend-
ments thereto) has been delivered with the Closing Certificate as referenced therein.

(b) A true and complete copy of cach Guaranty (including all amendments to each such
Guaranty) has been delivered with the Closing Certificate as referenced therein.

(c) There are no Guaranties or Development Agreements except the Guaranties and De-
velopment Agreements delivered with the Closing Certificate.

Section 6.4. No Other Liens, Charges or Encumbrances

(a) The Pledged Property is not subject to any lien, charge or encumbrance excepr the
City Pledge and either the Service Corporation Pledge (if the Government Exception is applica-
ble) or the Service Corporation Security Interest (if the Government Exception is not applicable)
granted by this Agreement.
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(b) No financing statement is on file in any public office covering any of the Pledged
Property excepr in favor of the Counterparties.
Section 6.5. No Control Granted

The City has not granted control (for purposes of Article § and, if applicable, Article 9 of
the UCC) over the Pledged Property, or any account in which the Pledge Property is held, to any
Person other than the Custodian.

Article VII. Representations and Warranties of Service Corporations

Each Service Corporation makes the representations and warranties contained in this Ar-
ticle for the benefit of the City, the Custodian, the other Service Corporation and the Counterpar-
ties on and as of the Closing Date.
Section 7.1.  General Representations and Warranties

(a) Corporate Existence and Power

The Service Corporation is a nonprofit corporation duly incorporated, validly existing
and in good standing under the laws of the State of Michigan.

(b) Corporate and Governmental Authorization; Contravention

The execution, delivery and performance by the Service Corporation of this Agreement
and each other Definitive Document to which the Service Corporation is a party are within the
Service Corporation’s corporate powers, have been duly authorized by all necessary corporate
action, require no action by or in respect of, or filing with, any governmental body, agency or
official and do not contravene, or constitute a default under, any provision of applicable law or
regulation or of the articles of incorporation or bylaws of the Service Corporation or of any
agreement, judgment, injunction, order, decree or other instrument binding upon the Service
Corporation.

(¢) Valid and Binding Agreement and Service Corporation Pledge

(1) This Agreement and each other Definitive Document to which the Service Corpo-
ration is a party, constitutes a valid and binding agreement of the Service Corporation en-
forceable in accordance with its terms except as may be limited by bankruptcy, insolvency or
similar laws affecting the rights of creditors generally.

(2) If the Government Exception is applicable, the Service Corporation Pledge as set
forth in the Authorizing Ordinance and herein is valid, binding and enforceable in accordance
with its terms except as may be limited by bankruptey, insolvency or similar laws affecting
the rights of creditors generally.
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(d) No Litigation

There is no action, suit or proceeding pending against, or to the knowledge of the Service
Corporation threatened against, or affecting the Service Corporation or the Service Corporation
Property before any court or arbitrator or any governmental body, agency or official in which
there is a reasonable possibility of an adverse decision which could materially adversely the abil-
ity of the Service Corporation to perform its obligations under this Agreement or any other De-
finitive Document to which the Service Corporation is a party or which in any manner questions
the validity of this Agreement or any other Definitive Document to which the Service Corpora-
tion is a party, the Service Corporation, the Service Corporation Security Interest, or the Service
Corporation Pledge.

(e) No Taxation

The Service Corporation is not subject to federal income tax or taxation by the State of
Michigan.

(f) Not an Investment Company

The Service Corporation is not an “investment company” within the meaning of the In-
vestment Company Act of 1940, as amended.

(g) Conditions Precedent

All acts, conditions and things required by the Michigan Constitution, the City Charter,
the Detroit City Code and Jaws of the State of Michigan to exist, to have happened and to have
been performed precedent to and in the execution and delivery of this Agreement and the other
Definitive Documents by the Service Corporation exist, have happened and been performed in
due time, form and manner required by the Michigan Constitution, the City Charter, the Detroit
City Code or laws of the State of Michigan in order to make this Agreement a valid and binding
obligation of the Service Corporation.

Section 7.2. Concerning the Security Interests

(a) Corporate Name

The Service Corporation’s name as indicated on the signature page of this Agreement is
such Service Corporation’s name as indicated on the public record of the Service Corporation’s
jurisdiction of organization which shows the Service Corporation to have been organized.

(b) Registered Qrganization
The Service Corporation is a “registered organization,” within the meaning of Article 9 of
the UCC, of the type and organized under the laws of the State of Michigan.

(¢) Place of Business

Section 9.04 of the respective Service Contract accurately sets forth the Service Corpora-
tion’s place of business or, if more than one place of business, its chief executive office as well
as such Service Corporation’s mailing address if different and such Service Corporation has not
had any other place of business or, if more than one place of business, any other chief executive
office since its formation.
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(d) Corporate Identification

Each Service Corporation represents only as to its own organizational identification num-
ber as follows:

(1) The organizational identification number of GRS Service Corporation is 793781.

(2) The organizational identification number of PFRS Service Corporation is
793782.

(e) Validity, Perfection and Priority of Security Interest

(1) As of the Closing Date, the security interest granted to the Counterparties in the
Service Corporation Property is a valid security interest to the extent of the rights of such
Service Corporation’s interests therein, and such security interest is a perfected, first priority
security interest.

(2) The Service Corporation Security Interest is valid, binding and enforceable as of

the Closing Date, and the Service Corporation Property is immediately subject to the Service
Corporation Security Interest without any physical delivery thereof or further act.

(3) The Service Corporation shall not be in breach of the representation contained in
paragraph (1) above by reason of the Government Exception.

(f) No Other Liens, Charges or Encumbrances

(1) The Service Corporation’s interest in the Service Corporation Property is not sub-
ject to any lien, charge or encumbrance except the Service Corporation Security Interest or, if
the Government Exception is applicable, the Service Corporation Pledge.

(2) No financing statement 1s on file in any public office covering any Service Cor-
poration Property.

(g) No Control Granted

The Service Corporation has not granted control (for purposes of Articles 8 and 9 of the
UCC) over the Service Corporation Property, or any bank account or securities account in which
the Service Corporation Property or any proceeds thercof are held, to any Person other than the

Counterpartics.

Article VIIl. The Accounts

Section 8.1. Establishment of Accounts

(a) There is established with the Custodian the following accounts to be held as custodial

accounts:
e Receipts Account
¢ Holdback Account

(b) The Custodian shall establish the Developer Subaccounts as required by Section 8.2
in the Receipts Account.

(c) The Custodian shall establish the General Receipts Subaccount in the Receipts Ac-
count.
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(d) The Accounts shall be held at an office of the Custodian located in the City and State
of New York.,

Section 8.2. Developer Subaccounts

(a) The Custodian shall establish a Developer Subaccount in the Receipts Account with
respect to each Developer.

(b) The initial Existing Developers and the initial Developer Subaccounts to be estab-
lished with respect thereto are:
e Detroit Entertainment Subaccount with respect to Detroit Entertainment, L.L.C.
e Greektown Subaccount with respect to Greektown Casino, L.L.C.
¢ MGM Grand Subaccount with respect to MGM Grand Detroit, L.L.C.

(¢) The Custodian shall establish a new Developer Subaccount in the Receipts Account
for each assignee of an Existing Developer and for each New Developer.

(d) Predecessor Developer means, as the context may require, (i) an Existing Developer
that is the assignor of an Existing Development Agreement or (ii) an Existing Developer of an
Existing Casino for which there is a New Developer.

{(e) Upon the establishment of a new Developer Subaccount, the Custodian shall take the
following actions.

(1) All amounts, if any, standing to the credit of the Developer Subaccount estab-
lished in respect of the Predecessor Developer shall be deposited to the credit of the General
Receipts Subaccount.

(2) Upon making such deposit, if any, such Developer Subaccount established in re-
spect of the Predecessor Developer shall be closed.

(f) For the avoidance of doubt, the Developer Subaccounts are established for the pur-
pose of convenience of administering this Agreement, and the establishment thereof does not
give the Developers any rights to the respective Developer Subaccount or the amounts or in-
vestments credited thereto.

Section 8.3. Receipt of Revenues

(a) Promptly upon receipt of any Revenues in respect of a Developer on a Receipt Day,
the Custodian shall deposit the same to the credit of the Developer Subaccount established in re-
spect of such Developer.

(b) Revenues that consist of investment earnings of amounts credited to the General Re-
ceipts Subaccount or Holdback Account shall be a part of, respectively, the General Receipts
Subaccount or Holdback Account and shall not be deposited to the credit of any Developer
Subaccount.

Section 8.4. Transfer of Revenues to General Receipts Subaccount

Upon the deposit of any Revenues to the credit of a Developer Subaccount, the Custodian
shall promptly thereafter transfer the same to the General Receipts Subaccount.
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Section 8.5. Receipt of City Payments

Whenever the Custodian receives an amount as a City Payment or portion thereof, the
Custodian shall deposit the same to the credit of the Holdback Account.

Section 8.6. General Receipts Account

The Custodian shall make the payments to the City from the General Reccipts Subac-
count at the times and in the amounts provided in Article V.

Section 8.7. Holdback Account

(a) The Custodian shall not deposit any amounts to the credit of the Holdback Account
other than amounts paid by the City from its general fund.

(b) The Custodian shall make the payments to the Counterparties from the Holdback Ac-
count at the times and in the amounts provided in Section 5.7.

(¢) The Custodian shall make the payments to the City from the Holdback Account at the
times and in the amounts provided in Section 5.5.

Section 8.8. Investments

(a) Amounts standing to the credit of either Account shall be held in cash unless invested
in Authorized Investments as provided in subsection (b), below.

(b) Amounts standing to the credit of either Account shall be invested by the Custodian
at the direction of the Finance Director in Authorized Investments maturing on or before the date
and in such amounts as will be needed to provide for amounts to be expended for the purposes
for which the particular Account was established.

(¢) The investment of amounts credited to an Account shall be held by the Custodian and
shall be deemed at all times a part of such Account, and the interest accruing thereon and any
profit realized therefrom shall be credited thereto, and any losses resulting from such investment
shall be charged thereto.

(d) The Custodian may make such investments through its own investment or bond de-
partment.

Article IX. City Covenants
The City covenants with the other parties hereto as provided in this Article.

Section 9.1. No Senior or Parity Pledges or Liens

The City shall not grant or permit to exist any pledge of or other lien on, or security inter-
est in, the Pledged Property that is senior to or of an equal priority with the City Pledge.

Section 9.2. Junior Pledges or Liens

The City may pledge or otherwise grant a lien on, or security interest in the Pledged
Property that is junior to the pledge and lien granted by this Agreement if, but only if, (1) such
pledge, lien or security interest is authorized by ordinance or resolution of the City Council and
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(i1) as a condition to the grant, be subject to intercreditor arrangements satisfactory to the Coun-
terparties (Permitted Liens).

Section 9.3. Further Assurances

(a) The City shall furnish to the Counterparties all information regarding the Pledged
Property that any Counterparty from time to time may reasonably request.

(b) To the extent permitted by law, the City shall sign, file, or record all agreements and
documents and shall take all other actions, that either Service Corporation or a Counterparty rea-
sonably considers necessary or appropriate to perfect, to continue perfection of, or to maintain
first priority of, the Service Corporation’s security interest in the Pledged Property.

(c) In the event that the City receives conflicting instructions from the Counterparties re-
garding an action to be taken pursvant to subsection (b), above, the City may rely upon advice
of counsel to the City whether such action is necessary or appropriate to perfect, to continue per-
fection of, or to maintain first priority of, the Service Corporation’s security interest in the
Pledged Property.

(d) The City authorizes each of the Service Corporations to file in any Uniform Com-
mercial Code recording office a financing statement in favor the Service Corporation as secured
party and covering the collateral under the City Pledge.

Section 9.4. No Control Granted

The City shall not grant control (for purposes of Article 8 and, if applicable, Article 9 of
the UCC) over the Pledged Property or any Account other than to the Custodian or the Counter-
parties.

Section 9.5. Excluded Property

(a) For the avoidance of doubt, Excluded Property is not subject to Sections 9.1 through
9.4, inclusive.

(b) No pledge of or other lien on, or security interest in, Excluded Property shall be
granted by the City except pursuant to ordinance or resolution of City Council.
Section 9.6. No Development Agreement Amendments

The City will not enter into any amendment, supplement or other modification of any
Development Agreement without the consent of the Counterparties that:

(1) changes the formula for calculating any Developer Payment, which change
has the effect of reducing the amount of any Developer Payment or

(i1) has the effect of changing the frequency of any Developer Payment or

(ii1) affects the making of Developer Payments in accordance with the Irrevoca-
ble Instructions.
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Article X. Service Corporation Covenants

Each Service Corporation covenants with the other parties hereto as provided in this Ar-
ticle.

Section 10.1. No Pledges of Liens of Service Corporation Property

(a) No Service Corporation shall grant or permit to exist a pledge or lien on, or security
interest in, any Service Corporation Property other than the Service Corporation Security Interest
or, if the Government Exception is applicable, the Service Corporation Pledge.

(b) For the avoidance of doubt, this Section does not apply to Excluded Property.

Section 10.2. No Control Granted

The Service Corporation shall not grant control (for purposes of Articles 8 and 9 of the
UCC) over the Service Corporation Property, or any bank account or securities account in which
the Service Corporation Property or any proceeds thereof are held, to any Person other than the
Custodian or the Counterparties.

Section 10.3. Excluded Property

No Service Corporation shall grant a pledge of or lien on, or security interest in, Ex-
cluded Property except pursuant to ordinance or resolution of the City Council.

Section 10.4. Alternative Taxes

(a) If and when Alternative Taxes become payable, the City shall, effective on or before
the date of first payment, enter into an agreement with the State of Michigan providing for the
payment of Alternative Taxes to the Custodian for deposit to the General Receipts Subaccount.

(b) Such agreement shall be in form and substance acceptable to the Counterparties.

Section 10.5. Alternative Payment of Developer Payments

(a) If and when a Developer begins to pay Additional Wagering Taxes to the State of
Michigan, the City shall, effective on or before the date of first payment enter into an agreement
with the State of Michigan providing for the payment of such Additional Wagering Taxes to the
Custodian for deposit to the General Receipts Subaccount.

(b) Such agreement shall be in form and substance acceptable to the Counterparties.

Section 10.6. Further Assurances

(a) The Service Corporations shall furnish to the Counterparties all information regard-
ing the Service Corporation Property that either Counterparty from time to time reasonably re-
quests.

(b) The Service Corporations shall sign, file or record all agreements and documents and
shall take all other actions, that either Counterparty reasonably considers necessary or appropri-
ate to perfect, to continue perfection of, or to maintain first priority of, the Counterparty’s secu-
rity interest in the Service Corporation Property.
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(¢) Inthe event that the Service Corporations receive conflicting instructions from the
Counterparties regarding an action to be taken pursuant to subsection (b), above, the Service
Corporations may rely upon advice of counsel to the City whether such action is necessary or
appropriate to perfect, to continue perfection of, or to maintain first priority of, the Counterpar-
ties’ security interest in the Service Corporation Property.

(d) Each of the Service Corporations authorizes each of the Counterparties to file in any
Uniform Commercial Code recording office (i) a financing statement in favor the Counterparty
as secured party and covering the collateral under the Service Corporation Pledge and the Ser-
vice Corporation Security Interest and (ii) an assignment to the Counterparty of any financing
statement in favor of the Service Corporation covering collateral under the City Pledge.

Article XI. Remedies
Section 11.1. Remedies under Hedges

Following the occurrence of a Termination Event or Event of Default under a Hedge, the
respective Counterparty (or the Service Corporations, if a Counterparty is the sole Affected Party
or Defaulting Party in respect of such Termination Event or Event of Default under such respec-
tive Hedge), has all remedies available to'it under its Hedge or otherwise by contract or applica-
ble law except with respect to the exercise of remedies against the Pledged Property as provided
in Section 11.3.

Section 11.2. Remedies as Secured Party

(a) In addition to a Counterparty’s remedies under a Hedge, following the occurrence of
a Termination Event or Event of Default under a Hedge where the Counterparty is not the sole
Affected Party or Defaulting Party thereunder, cach Counterparty has the remedies available to it
as a secured party to enforce the Service Corporation Pledge, the Service Corporation Security
Interest and the City Pledge. Such remedies of the Counterparties as secured parties under the
Service Corporation Pledge and Service Corporation Security Interest shall include the exercise
of all rights and remedies otherwise available to the Service Corporations as secured parties un-
der the City Pledge, including the right to cause the Pledged Property to be applied to the obliga-
tions owing to the Counterparties under the Hedges up to the amounts then appropriated.

(b) Such remedies include the right to cause the Pledged Property to be applied to the ob-
ligations owing to the Counterparties under the Hedges up to the amounts then appropriated and,
to the extent that not all amounts for all obligations owing to the Counterparties have been ap-
propriated, the right to use judicial process to obtain appropriations and to exercise any other eq-
uitable remedies available to the Counterparties against the Service Corporations and the City, as
a Michigan home rule city, in respect of such unappropriated amounts.

(c) Subject to such appropriation as may be required, judicial remedies shall be available
to the extent necessary for the Counterparties to recognize all the rights and benefits of a first
priority secured party with respect to the Service Corporation Property and the Pledged Property.
including, as appropriate, by writ of mandamus or other equitable remedy that would result in
release of funds from the Accounts to be applied to the obligations owing to the Counterparties
under the Hedges and this Agreement.
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(d) In exercising remedies the Counterparties may act jointly or independently of each
other.

Section 11.3. Limitation on Remedies

(a) Ifany Hedge is terminated by the respective Counterparty on account of any Speci-
fied Additional Termination Event then such Counterparty shall forbear (such forbearance being
hereinafter referred to as the Limitation on Remedies) from exercising any remedies as a secured
party against the Pledged Property during the Term Payment Period.

(b) The Limitation on Remedies does not apply on or after a Term Period End Date.

Section 11.4. Failure to Appropriate

In the event that the City fails to make an appropriation in the City’s final annual budget
adopted by the City Council pursuant to and in compliance with the City Charter for any Fiscal
Year, and to maintain such provision without limitation, transfer or reduction throughout such
Fiscal Year, on a line item basis and as a “first budget” obligation, an amount that is sufficient to
pay in full, and which may be used exclusively for payment of, the City Payments for a particu-
lar Fiscal Year, mandamus may be an appropriate remedy for the Counterparties.

Section 11.5. Indemnity

(a) To the extent permitted by law, the City shall defend and hold harmless the Counter-
parties from and against any and all losses, damages, liabilities, and expenses incurred and paid
(each, a liability) by either Counterparty arising out of or resulting from the commencement or
continuation of any litigation, judicial action, or legislative action of the kind described in para-
graph 4 of Section 11.6.

(b) If, for so long as this Agreement is in effect, a Counterparty has actual notice or
knowledge of any claim or loss for which indemnification by the City is asserted, the Counter-
party shall give to the City written notice within such time as is reasonable under the circum-
stances, describing such claim or loss in reasonable detail. However, any delay or failure of the
Counterparty to give the notice shall not affect the City’s indemnification obligations except to
the extent that the City was prejudiced by the delay or failure.

(¢) Ifa demand or claim for indemnification is made hereunder with respect to losses the
amount or extent of which is not yet known or certain, then the notice of demand for indemnifi-
cation shall so state, and, where practicable, shall include an estimate of the amount of the losses.

(d) In the case of actual notice of indemnification hereunder involving any litigation, ar-
bitration or legal proceeding, the City shall have responsibility to, and shall employ counsel, and
shall assume all expense with respect to, the defense or settlement of such claim.

(e) Notwithstanding the City’s assumption of the defense, the Counterparty shall have
the right to employ separate counsel and to participate in the defense of such action, and the City
shall bear the reasonable out of pocket fees, costs and expenses of such separate counsel if:

(i) other than under Paragraph (4) of Section 11.6, a Termination Event or
Event of Default under a Hedge has occurred other than or resulting from a Specified
Event,
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(i1) other than under Paragraph (4) of Section 11.6, the Term Period End Date
has occurred,

(iii) the result of the use of counsel chosen by the City to represent the Counter-
party would present such counsel with a conflict of interest;

(iv) the actual or potential defendants in, or targets of, any such action include
the Counterparty and the Counterparty shall have reasonably concluded that there
may be legal defenses available to it that are different from or additional to those
available to the City,

(v) the City shall not have employed counsel reasonably satisfactory to the
Counterparty to represent the Counterparty within a reasonable time after notice of
the institution of such action or

(vi) the City, in its discretion, shall authorize the Counterparty to employ sepa-
rate counsel at the City’s expense.

The City shall not be liable under this Agreement for any amount paid by the Counterparty to
settle any claims or actions if the settlement is entered into without the City’s consent, which
may not be unreasonably withheld or delayed.

Section 11.6. Specified Event means any of the following events:

(1) The City fails to pay any Relevant Amount to the Custodian as required by Sec-
tion 5.2.

(2) The City fails to make an appropriation by the Outside Supplemental Appropria-
tions Date in the City’s final annual budget for the then current Fiscal Year and to maintain
such appropriation without limitation, transfer or reduction throughout the balance of such
Fiscal Year, on a line item basis and as a “first budget” obligation, of any supplemental
amount necessary to provide exclusively for the payment of the Relevant Amount each
Month during the balance of such Fiscal Year to the extent that there is not an appropriation
then in effect.

(3) Commencing with the Fiscal Year beginning on July 1, 2009, the City fails to
make an appropriation in the City’s final annual budget adopted pursuant to and in compli-
ance with the City Charter prior to the commencement of any Fiscal Year subsequent to the
Fiscal Year in which the termination of the Hedges occurs and to maintain such appropriation
without limitation, transfer or reduction throughout such Fiscal Year, on a line item basis au-
thorizing exclusively payment of the City Payments and as a “first budget” obligation, of an
amount at least equal to:

(i) the greater of (x) $50,736,975 and (y) the sum of the Notional Holdback
Amounts for the Months ending in such Fiscal Year,

(ii) plus an amount equal to interest at the Interest Rate to accrue and to be pay-
able during such Fiscal Year to the Counterparties under the Hedges,

(iii) plus the Regular Custodian Payments to be paid during such Fiscal Year.

(4) The City, a Service Corporation, or a third party commences litigation or takes
any other judicial action, or any legislative action is taken, to set aside or avoid or limit the
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2006 Transaction, the City Pledge, the Service Corporation Security Interest, or the Service
Corporation Pledge or any other part of the Definitive Documents or the Settlement Transac-
tion. This paragraph (4) does not apply to the City challenging the release of funds from the
General Receipts Subaccount for payment of the obligations owing to the Counterparties un-
der the Hedges if such challenge (i) is based solely on the grounds that such amounts have
not yet been appropriated by the City for such purpose and (ii) does not challenge the “first
budget” obligation of the City to make such appropriation.

(5) The Authorizing Ordinance or any part thereof is amended (without the consent
of the Counterparties), revoked, rescinded, nullified or suspended for any reason.

(6) The City rescinds, reduces or ceases to impose the tax imposed as of the Closing
Date pursuant to Section 18-14-3 of the Detroit City Code or if the City, within two Business
Days following the earlier to occur of (i) notice from the Custodian that a taxpayer has inad-
vertently or erroneously paid Wagering Tax Property directly to the City or (i) the Finance
Director learning of such payment, the City fails to transfer by wire transfer in same day
funds to the Custodian for deposit to the credit of the General Receipts Subaccount such pay-
ment. However, the rescinding of such tax shall not cause the expiration of the Term Pay-
ment Period if the such tax is then collected by the State of Michigan pursuant to Section
12(1) of the Wagering Tax Revenue Statute and an amount of such collections equal to or
greater than the tax currently imposed is paid to the Custodian under arrangements satisfac-
tory to the Counterparties.

(7) The City fails to pay any Service Charges, Accrued Service Charges, Regular
Scheduled Payments and Sinking Fund Installments as and when due and payable under ei-
ther Service Contract.

(8) The City fails to pay when due any principal of, or interest on, any indebtedness
for borrowed money, other than Excluded Indebtedness, aggregating $5,000,000 or more or
any other event shall occur the effect of which is to cause, or to permit the holder or holders
of such indebtedness (or a trustee or agent on behalf of such holder or holders) to cause such
indebtedness to become due, or to be prepaid in full (whether by redemption, purchase, offer
to purchase or otherwise), prior to its stated maturity, in each case after giving effect to any
applicable grace period requiring notice or the lapse of time or both.

(9) The City fails to pay any judgment or judgments aggregating $5,000,000 or more,
excluding judgments:

(i) on appeal and being contested in good faith or

(ii) for which the City has reached an agreement with the judgment creditor as to
the timing and manner of payment that does not involve the imposition of any addi-
tional ad valorem property taxes above the Threshold and with which agreement the
City is in compliance or

(ii1) for which the City is diligently making arrangements for payment and the
delay in payment will not result in the City being held in contempt of court for non-
payment or in the imposition of a lien on the City’s general funds or the imposition of
any additional ad valorem property taxes above the Threshold or

(iv) in favor of the Counterparties on any unpaid amounts owing to the Counter-
parties under the Hedges and this Agreement.
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(10) The occurrence of an Unqualified Hedge Event.
(11) The City:

(i) commences a case or files a petition seeking relief under the Bankruptcy
Code or any other insolvency law or procedure or

(i1) consents to an order of relief in any such proceeding or to the filing of any
such petition or

(iii) seeks or is subject to the appointment of a receiver or an emergency finan-
cial manager for all or any substantial part of its assets or makes an assignment for the
benefit of its creditors.

(12) The Governor of the State of Michigan determines that a financial emergency
exists in the City.

Article Xil. The Custodian
Section 12.1. No Fiduciary Duties or Responsibilities

The Custodian has no fiduciary duty or responsibility to any other party hereto or to any
other Person.

Section 12.2. Duties and Responsibilities

(a) The Custodian undertakes to perform such duties and only such duties as are specifi-
cally set forth in this Agreement, and no implied covenants or obligations shall be read into this
Agreement against the Custodian and no permissive power or authority available to the Custo-
dian shall be considered a duty.

(b) In the absence of bad faith on its part, the Custodian may conclusively rely, as to the
truth of the statements and the correctness of the opinions expressed therein, upon certificates,
documents, other instruments or opinions furnished to the Custodian and conforming to the re-
quirements of this Agreement; but in the case of any such certificates, documents, other instru-
ments or opinions which by any provision hereof or thereof are specifically required to be fur-
nished to the Custodian, the Custodian is under a duty to examine the same to determine whether
or not they conform to the requirements of this Agreement.

(c) No provision of this Agreement shall be construed to relieve the Custodian from li-
ability for its own negligent action, its own negligent failure to act, or its own willful miscon-
duct, except as provided below.

(1) The Custodian is not be liable for any error of judgment made in good faith by an
authorized officer of the Custodian, unless it is proved that the Custodian was negligent in
ascertaining the pertinent facts;

(2) The Custodian is not liable with respect to any action taken or omitted to be taken
by it in good faith in accordance with the direction of the Counterparties and

(3) No provision of this Agreement requires the Custodian to expend or risk its own
funds or otherwise incur any financial liability in the performance of any of its duties here-
under, or in the exercise of any of its rights or powers, if it shall have reasonable grounds for
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believing that repayment of such funds or adequate indemnity against such risk or liability is
not reasonably assured to it.

Section 12.3.  Certain Rights of Custodian.

(a) The Custodian may rely and is protected in acting or refraining from acting upon any
resolution, certificate, statement, instrument, opinion, report, notice, request, direction, consent,
order, bond, debenture. or other paper or document believed by it to be genuine and to have been
signed or presented by the proper party or parties.

(b) Whenever in the administration of this Agreement the Custodian deems it desirable
that a matter be proved or established prior to taking, suffering or omitting any action hereunder,
the Custodian (unless other evidence be herein specifically prescribed) may, in the absence of
bad faith on its part, rely upon a certificate of a representative of a Counterparty.

{c) The Custodian may consult with counsel, and the written advice of such counsel is
full and complete authorization and protection in respect of any action taken, suffered or omitted
by the Custodian hereunder in good faith and in reliance thereon.

(d) The Custodian is under no obligation to exercise any of the rights or powers vested in
it by this Agreement at the request or direction of any of the Counterparties pursuant to this
Agreement, unless such Counterpartics shall have offered to the Custodian reasonable security or
indemnity against the costs, expenses and liabilities which might be incurred by it in compliance
with such request or direction.

(e) The Custodian is not required to make any investigation into the existence or occur-
rence of any facts referred to herein but is entitled to rely upon a certificate delivered by a repre-
sentative of a Counterparty.

() The Custodian is not obligated to make any investigation into the facts or matters
stated in any resolution, certificate, statement, instrument, opinion, report, notice, request, direc-
tion, consent, order, bond, debenture, or other paper or document, bur the Custodian, in its sole
discretion, may make such further inquiry or investigation into such facts or matters as it may see
fit.

(g) The Custodian may execute any of its powers hereunder or perform any duties here-
under either directly or by or through agents or attorneys and the Custodian shall not be respon-
sible for any misconduct or negligence on the part of any agent or attorney appointed with due
care by it hereunder.

(h) The Custodian has no duty to see to the recording, filing or registration of any in-
strument or document (including financing or continuation statements or filings under tax or se-
curity laws) or any rerecording, refiling or re-registration.

(i) The Custodian shall have the right at any time to seek instructions concerning the
administration of this Agreement from any court of competent jurisdiction.
Section 12.4. May Hold 2006 Pension Funding Securities.

The Custodian, in its individual or any other capacity, may become the owner or pledgee
of 2006 Pension Funding Securities with the same rights it would have if it were not Custodian.
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Section 12.5. Reporting of City Payments

Within one Business Day after the Custodian deposits the full amount of a City Payment
to the credit of the Holdback Account, the Custodian shall notify the City and the Counterparties
of such deposit.

Section 12.6. Weekly Reports

On the second Business Day of a calendar week, the Custodian shall deliver to the City
and the Counterparties a report setting forth the amount of Revenues received in the General Re-
ceipts Subaccount during the preceding calendar week.

Section 12.7. Monthly Holdback Compliance Notice

On the Business Day in a Month on which the Holdback Requirement has been met for
such Month, the Custodian shall give notice (a Monthly Holdback Compliance Notice) to the
City and the Counterparties that such Holdback Requirement has been met.

Section 12.8. Quarterly Accounting

By the second Business Day preceding the end of a Quarterly Period, the Custodian shall
notify the Counterparties, the City and the Service Corporations whether the Custodian has on
deposit in the Holdback Account an amount sufficient to pay the Quarterly Payment (a Quarterly
Accounting).

Section 12.9. Coverage Reports

(a) The Custodian shall provide a report to the Counterparties and the City no later than
4:00 p.m. on the second Business Day following the last day (whether or not a Business Day) of
each Month (a Monthly Coverage Report) and of each Quarterly Period (a Quarterly Coverage
Report) and at such other time or times as are reasonably requested by any Counterparty or the
City for an immediately prior Reporting Period.

(b) Reporting Period means:

(1) for a Monthly Coverage Report, the Month immediately ended (the Subject
Month) and

(ii) for a Quarterly Coverage Report, the Quarterly Period immediately ended
(the Subject Quarter).

{c) Monthly Coverage means, as to any Subject Month, the total amount of Revenues re-
ceived by the Custodian during such Subject Month divided by the sum of:

(i) one-third of the Hedge Periodic Payables (without giving effect to any net-
ting) payable by the Service Corporations during the Quarterly Period in which such
Subject Month falls and

(i1} any Hedge Periodic Payables remaining unpaid from any Quarterly Period.

(d) Quarterly Coverage means, as to any Subject Quarter, the total amount of Revenues
received by the Custodian during the immediately preceding three Months divided by the sum of:
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(i) Hedge Periodic Payables payable by the Service Corporations during such
three month period (without giving effect to any netting) and

(ii) any Hedge Periodic Payables remaining unpaid from any prior Subject Quar-
ter.

(e) Each Monthly Coverage Report and each Quarterly Coverage Report shall meet the
requirements of this subsection.

(1) Each Monthly Coverage Report and Quarterly Coverage Report shall include:
(1) the total Revenues received by the Custodian during the Reporting Period,

(ii) the total amount of Wagering Tax Property received by the Custodian during
the Reporting Period, with respect to each casino that provides such information,

(1i1) the total amount of Developer Payments received by the Custodian during
the Reporting Period, with respect to each casino that provides such information,

(iv) the balance of each Account as of the end of the Reporting Period and as of
the end of the immediately preceding Reporting Period and

(v) any disbursements from each Account made during the Reporting Period in
reasonable detail.

(2) In addition to the requirements of paragraph (1), above, each Monthly Coverage
Report shall include:

(i) the Monthly Coverage for the Subject Month and
(i) the Quarterly Coverage for the three immediately preceding three Months.

(3) In addition to the requirements of paragraph (1), above, each Quarterly Cover-
age Report shall set forth any amounts to be released from the Holdback Account to the City
or a Service Corporation in respect of the Subject Quarter.

(f) The Custodian shall provide a copy of each Monthly Coverage Report and Quarterly
Coverage Report to the Insurers concurrently with providing such Monthly Coverage Report and
Quarterly Coverage Report to the Counterparties.

Section 12.10. Compensation, Reimbursement and Indemnification
(a) The Custodian is entitled to payment or reimbursement by the City:

(1) from time to time for reasonable compensation for all services rendered by it
hereunder (which compensation shall not be limited by any provision of law in regard
to the compensation of a Custodian of an express trust); and

(ii) except as otherwise expressly provided herein, upon its request, for all rea-
sonable expenses, disbursements and advances incurred or made by the Custodian in
accordance with any provision of this Agreement (including, without limitation, the
reasonable compensation and the expenses and disbursements of its agents and coun-
sel), except any such expense, disbursement or advance as may be attributable to the
Custodian’s negligence, willful misconduct or bad faith.
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(b) The Custodian is also entitled to indemnification by the City for, and to be held
harmless by the City against, any loss, liability or expense incurred without negligence, willful
misconduct or bad faith on its part, arising out of or in connection with the acceptance or admini-
stration of the this Agreement, including the costs and expenses of defending itself against any
claim or liability in connection with the exercise or performance of any of its powers or duties
hereunder.

Section 12.11. Prior Payment of Regular Custodian Payments

The Custodian is entitled to payment for Regular Custodian Payments prior to any pay-
ment to the Counterparties from any Accounts.

Section 12.12. Corporate Custodian Required; Eligibility.

(a) There shall at all times be a Custodian hereunder which is a bank eligible to be a de-
positary of City funds with (i) an office located in the City and State of New York and (ii) a
combined capital and surplus of at least $50,000,000. If such corporation publishes reports of
condition at least annually, pursuant to law or to the requirements of such supervising or examin-
ing authority, then for the purposes of this Section, the combined capital and surplus of such
corporation shall be deemed to be its combined capital and surplus as set forth in its most recent
report of condition so published.

(b) The Custodian shall resign promptly in the manner and with the effect specified in
this Article if it becomes ineligible under this Section.

Section 12.13. Replacement of Custodian.

(a) No Vacancy

No resignation or removal of the Custodian and no appointment of a successor Custodian
pursuant to this Article shall be effective until the successor Custodian accepts its appointment as
provided in subsection (f), below.

(b) Resignation

The Custodian may resign at any time, but such resignation shall become effective only
in accordance with subsection (f), below. A resigning Custodian shall give notice of its resigna-
tion to each Insurer and each of the parties hereto.

(¢) Removal by Counterparties

(1) The Counterparties acting together may remove the Custodian by so notifying the
Custodian.

(2) If the Custodian becomes ineligible under Section 12.12, any Counterparty may
petition a court of competent jurisdiction for the appointment of a successor.

(d) Appointment of Successor

(1) The retiring Custodian or the City may appoint a successor at any time prior to
the date on which a successor Custodian takes office provided that the Counterparties have
provided their prior written consent to the appointment of such successor Custodian.
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(2) If a successor Custodian does not take office within 45 days after the retiring
Custodian resigns or is removed, the City or any Counterparty may petition a court of compe-
tent jurisdiction for the appointment of a successor Custodian.

(3) Within one year after a successor Custodian appointed by the retiring Custodian,
the City or a court of competent jurisdiction takes office, the Counterparties acting together
may appoint a successor Custodian to replace such successor Custodian.

(e) Acceptable to the City and the Counterparties

No appointment of a successor Custodian shall be effective unless such successor Custo-
dian is acceptable to the Finance Director and to each Counterparty, as evidenced by prior writ-
ten consent.

(f) Acceptance of Appointment

(1) A successor Custodian shall deliver written acceptance of its appointment to the
retiring Custodian, each of the other parties hereto and to each Insurer. Thereupon the resig-
nation or removal of the retiring Custodian shall be effective, and the successor Custodian
shall have all the rights, powers and duties of the Custodian hereunder.

(2) Upon the appointment of a successor Custodian becoming effective as provided
in this subsection, the retiring Custodian shall promptly transfer all property held by it as
Custodian to the successor Custodian.

Section 12.14. Merger, Consolidation and Succession to Business.

If the Custodian consolidates, merges or converts into, or transfers all or substantially all
its corporate trust business to, another corporation, the successor corporation without any further
act shall be the successor Custodian if such successor corporation is eligible under Section 12.12.

Article XIlIl. Interest Rate Limitation

The following provisions apply only if any amount (a Stated Amount) payable by the
City under this Agreement is limited by a maximum rate of interest permitted to be paid by the
City under applicable law:

(a) The term Permitted Amount, as used in this Article, means the maximum amount
that could be paid by the City during any Month without exceeding the interest rate limitation.
The Permitted Amount in any Month may be greater or less than the Stated Amount.

(b) Subject to subsections (¢) and (d) below, if the Permitted Amount payable by the
City during any Month (the Current Month) is less than the Stated Amount payable during the
Current Month, the City may satisfy its obligation to pay the Stated Amount for the Current
Month by paying the Permitted Amount.

(c) The amount payable by the City during the Current Month under subsection (b) shall
be increased, to the extent permitted by the applicable law, by the lesser of:

(1) the difference between the Stated Amount for the Current Month and the Permit-
ted Amount for the Current Month and
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(2) the aggregate excess of the total of the Permitted Amounts for all prior Months
over the aggregate of the Stated Amounts for the prior Months, minus the sum of all amounts
that the City has previously paid pursuant to this subsection (c).

(d) The amount payable by the City during all Months subsequent to the Current Month
up to the time of determination shall be increased, to the extent permitted by the applicable law,
by the lesser of:

(1) the difference between the Stated Amount for the Current Month and the Permit-
ted Amount for the Current Month, and

(2) the aggregate excess of the total of the Permitted Amounts for all subsequent
Months up to the time of determination over the aggregate of the Stated Amounts for the sub-
sequent Months, minus the sum of all amounts that the City has previously paid pursuant to
subsection (c) and this subsection (d).

(e) This Article shall not affect the legal interpretation of whether any amount payable
by the City hereunder is or is not “interest” to which any law limiting interest would apply.

Article XIV. Miscellaneous
Section 14.1. Addresses for Notices

(a) All notices and other communications provided for hereunder shall be in writing
unless otherwise stated herein mailed, sent or delivered:

(1) ifto the City, at its address set forth in a Service Contract

(2) ifto the City Law Department, at
City of Detroit Law Department
First National Building, Suite 1650
660 Woodward Avenue
Detroit, Michigan 48226
Attention: Corporation Counsel

(3) if to a Service Corporation, at its address set forth in the respective Service Con-

tract

(4) if to the Custodian, at
U.S. Bank National Association
535 Griswold, Suite 550
Detroit, Michigan 48226
Attention: Susan T. Brown

(5) if to Financial Guaranty Insurance Company at
125 Park Avenue
New York, NY 10017
Attention: Risk Management

(6) if to Syncora Guaranty Inc. at
1221 Avenue of the Americas
New York, NY 10020
Attention: Surveillance
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(7) ifto a Counterparty, at its address shown beneath its signature on a signature
page hereto,

or to such other address as such Person may specify to the other Person and shall be effective (i)
if given by mail, three Business Days after such communication is deposited in the mails with
first class postage prepaid or (ii) if given by any other means, when delivered at the address
specified in or pursuant to this Section.

Section 14.2. Copies of Notices

A copy of each notice given hereunder shall be given contemporaneously to the City’s
Law Department.

Section 14.3. Expenses

(a) Each ofthe City and the Counterparties shall pay its own fees and expenses in con-
nection with consummating the Settlement Transaction, including outside legal fees and ex-
penses and outside consulting fees.

(b) Except in connection with consummating the Settlement Transaction, each of the
City and the Counterparties shall continue to be responsible for the payment of any fees and ex-
penses that 1t 1s required to pay under the Hedges, either Service Contract or the Contract Ad-
ministration Agreement.

(c) The City shall pay the fees and expenses of the Service Corporations in connection
with consummating the Settlement Transaction, including outside legal fees and expense and
outside consulting fees.

(d) The City shall pay all of its fees and expenses and the fees and expenses of the Ser-
vice Corporations (including outside legal fees and expense and outside consulting fees of any of
them) in connection with the administration and enforcement of this Agreement.

(e) The City shall pay all compensation, reimbursement and indemnification to which
the Custodian is entitled pursuant to Section 12.10.
Section 14.4. Termination

(a) This Agreement shall terminate upon the termination or expiration of the Hedges and
each Counterparty’s delivery of confirmation to the Custodian of the payment in full of all obli-
gations of the Service Corporations and the City to each Counterparty thereunder and hereunder.

(b) The City Pledge and, as applicable, the Service Corporation Security Interest or the
Service Corporation Pledge shall terminate upon the termination of this Agreement.

(c¢) Upon the termination of this Agreement, the Custodian shall:
(i) pay to the City all amounts standing to the credit of each Account and

(i1) give notice to the Developers and Obligors that the Irrevocable Instructions
are no longer in effect.

(d) The obligations of the City to pay amounts owirig to the Service Corporations or the
Custodian shall survive the termination of this Agreement.
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Section 14.5. Amendment

No amendment of this Agreement shall be effective for any purpose unless it is made by
written instrument signed by all of the parties hereto and consented to by each Insurer provided
that the consent of an Insurer shall only be required to the extent that an amendment affects the
rights, remedies or obligations of such Insurer.

Section 14.6. Rights of Insurer

An Insurer may exercise any right or power given it by this Agreement only if it is not
then in default under its Credit Insurance (as defined in the Service Contracts).

Section 14.7. No Waiver

No failure on the part of any party hereto to exercise, and no delay in exercising, any
right hereunder shall be a waiver thereof; nor shall any single or partial exercise of any right
hereunder preclude any other further exercise thereof or the exercise of any other right.

Section 14.8. Binding Obligation

This Agreement is binding upon the parties hereto and their successors and their assigns
to the extent permitted by Section 14.8.

Section 14.9. Assignment

(a) No transfer by any party of its interests herein without the consent of the other parties
hereto shall be valid except that a Counterparty may assign its rights hereunder as provided in
subsection (b), below.

(b} Any Counterparty may transfer its rights hereunder in connection with a transfer of
its Hedge to the same extent and under the same conditions as the transfer of the Hedge is per-
mitted by the terms thereof.

Section 14.10. Governing Law

(a) The rights and obligations of the parties under this Agreement shall be governed by
and construed in accordance with the laws of the State of New York; provided, however, that the
corporate powers and legal capacity of the City and each Service Corporation shall be governed
by and construed in accordance with the laws of the State of Michigan.

(b) Notwithstanding anything to the contrary contain in subsection (a), above, the gov-
erning law for purposes of the UCC is the law of the State of Michigan determined without ref-
erence to its conflicts of law rules.

Section 14.11. Venue

With respect to any suit, action or proceedings relating to this Agreement, each party ir-
revocably submits to the extent permitted by law to the non-exclusive jurisdiction of the courts
of the State of New York and the United States District Court located in Borough of Manhattan
in New York City and of the courts of the State of Michigan and the United States District Court
for the Eastern District of Michigan.
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Section 14.12. WAIVERS OF JURY TRIAL

TO THE EXTENT PERMITTED BY LAW, THE PARTIES HERETO HEREBY IRREVOCABLY AND
UNCONDITIONALLY WAIVE TRIAL BY JURY IN ANY LEGAL ACTION OR PROCEEDING RELATING
TO THIS AGREEMENT.

Section 14.13. Headings and Table of Contents

Article and Section headings herein and the table of contents hereto are included herein
for convenience of reference only and do not constitute a part of this Agreement for any other

purpose.

Section 14.14. Entire Agreement

(a) This Agreement, the Definitive Documents, and the Hedges, the Service Contracts
and the Contract Administration Agreement, as modified by the Definitive Documents, contain
the entire agreement among the parties with respect to the subject matter hereof, and supersedes
all prior and contemporaneous oral and written agreements and discussions with respect thereto,
and none of the parties shall be bound by any conditions, inducements or representations with
respect thereto other than as expressly provided for herein.

(b) There are no agreements, understandings, representations or warranties between the
parties with respect to the subject matter hereof other than those set forth or referred to herein.

(¢) All of the terms and conditions of the Definitive Documents and of the Hedges, the
Service Contracts and the Contract Administration Agreement, as modified by the Definitive
Documents, shall remain in full force and effect.

(d) This Section does not apply to any rights or obligations of the Insurers.

Section 14.15. Counterparts

(a) This Agreement may be executed in multiple counterparts, but all such counterparts
taken together shall evidence one and the same original. It is not necessary in making proof of
this Agreement to produce or account for more than one counterpart.

(b) Delivery of an executed counterpart of this Agreement by facsimile or other method
of electronic transmission shall be equally effective as delivery of a manually executed counter-
part.

In Witness Whereof, the parties hereto have set their respective hands on and as of the
date first written above.

[Signatures appear on pages S-1 et seq.]
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[Signature Page to the Collat-
eral Agreement among the City
of Detroit, the Detroit General
Retirement System Service
Corporation, the Detroit Police
and Fire Retirement System
Service Corporation, U.S. Bank
National Association and other
Persons]

CITY OF DETROIT

By L"“L—p

Norman L. White
Finance Director
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[Exhibit to the Collateral
Agreement among the City of
Detroit, the Detroit General
Retirement System Service
Corporation, the Detroit Police
and Fire Retirement System
Service Corporation, U.S. Bank
National Association and other
Persons]

U.S. Bank National Association,
as Custodian

s N~

‘ Susan T. Brown
Vice President
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[Signature Page to the Collat-
eral Agreement among the City
of Detroir, the Detroit General
Retirement System Service
Corporation, the Detroit Police
and Fire Retirement System
Service Corporation, U.S. Bank
National Association and other
Persons]

DETROIT GENERAL RETIREMENT SYSTEM
SERVICE CORPORATION

AL A

Norman L. White
President

DETROIT POLICE AND FIRE RETIREMENT SYSTEM
SERVICE CORPORATION

ML A

Norman L. White
President
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[Signature Page to the Collat-
eral Agreement among the City
of Detroit, the Detroit General
Retirement System Service
Corporation, the Detroit Police
and Fire Retirement System
Service Corporation, U.S. Bank
National Association and other
Persons

13-53846-swr
13-53846-swr

UBS AG

By Mardt - Arau. NMeanren

Authorized Signatory

o N

0 Authorized Signatory
UBS notice address is:

UBS Securities LLC

677 Washington Boulevard
Stamford, CT 06901

Attn: Municipal Derivatives
Tel: 203-719-1689

Fax: 203-719-1417

and with a copy to:

UBS AG, Stamford Branch
677 Washington Boulevard
Stamford, CT 06901

Attn: Legal Department
Fax: 203-719-0680

S-4
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[Signature Page to the Collat-
eral Agreement among the City
of Detroit, the Detroit General
Retirement System Service
Corporation, the Detroit Police
and Fire Retirement System
Service Corporation, U.S. Bank
National Association and other
Persons]

SBS FINANCIAL PRODUCTS COMPANY, LLC

N/

%/ ‘Authorized Signatory
SBS Fin#rcial Products Company, LLC notice address is:

SBS Financial Products Company, LLC
100 Wall Street, 228° Floor

New York, New York 10005
Attention: John Carter

Facsimile: (646) 576-9684

S-5
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[Signature Page to the Collat-
eral Agreement among the City
of Detroit, the Detroit General
Retirement System Service
Corporation, the Detroit Police
and Fire Retirement System
Service Corporation, U.S. Bank
National Association and other
Persons]

MERRILL LYNCH CAPITAL SERVICES, INC.

Authorized Signatory

errill Lynch Capital Services, Inc.
Merrill Lynch World Headquarters

4 World Financial Center, 18™ Floor
New York, New York 10080
Attention: Swap Group

Facsimile: (646) 805-0218

with a copy to:

GMI Counsel

Merrill Lynch World Headquarters

4 World Financial Center, 12™ Floor
New York, New York 10080
Attention: Swaps Legal

Facsimile: (212) 449-6993

S-6
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Exhibit 3.4

FORM OF IRREVOCABLE INSTRUCTIONS

June o, 2009

[Developer]
[Developer’s Address]
Attention: @

Re: Payments to be made to the City of Detroit (the City) in respect of the below identified
Casino

Dear Sir/Madam:

1. References to You and Your
1.1. [Name of Developer] is hereinafier referred to as you. Your has the correlative mean-
ing.
1.2. As used herein, “you” and “your” also refer to your successors, if any, and any assigns
of the below identified Development Agreement.

2. Applicability of these Instructions

These Instructions are applicable with respect to the casino currently known as
and currently located at in Detroit, Michigan.

3. Certain Definitions

3.1. Development Agreement means the Revised Development Agreement, dated

[ ,] among the City, The Economic Development Corporation of the City
of Detroit and you, any amendments thereto and any substitute for such Development
Agreement.

3.2. Gaming Act means the Michigan Gaming Control and Revenue Act, MCL 432201, et
seq; MSA 18.969(201), et seq., as amended.

3.3. Wagering Tax Revenue Statute means Section 12 of the Gaming Act, being MCL
432.212, as amended.

4. Payments Subject to these Instructions

4.1. The following payments (collectively, the Payments)only are subject to these Instruc-
tions:
4.1.1. taxes payable pursuant to Detroit City Code Section 18-14-3 pursuant to the
Wagering Tax Revenue Statute; and
4.1.2. interest and penalties payable pursuant to Detroit City Code Section 18-14-6(c);
and
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4.1.3. amounts payable pursuant to Section [3.14(a)(iv) for Detroit Entertainment,
3.16(a)(iv) for Grecktown Casino, 3.16(a)(iv) for MGM]| of the Development

Agreement
4.2. For the avoidance of doubt, Payments does not include:

4.2.1. any payments pursuant to any other section of the Development Agreement or
rights to reimbursement made or to be made under any Development Agree-
ment; and

4.2.2. any municipal service fees authorized to be imposed by the City pursuant to
Section 13 of the Gaming Act.

4.3. References to such sections of the Gaming Act, Wagering Tax Revenue Statute, Detroit
City Code or the Development Agreement include any amendments thereto or any sub-
stitutes therefor.

5. Place and Manner of Payment

5.1. All Payments to be paid to the City shall be paid to U.S. Bank National Association (the
Custodian) for the benefit of the City by wire transfer in immediately available funds at
the office of the Custodian in New York, New York, for credit to the below identified
account.

Wiring Instructions: .
Account Number:
6. Discharge of Liability

Payments made to the Custodian pursuant to these Instructions shall have the same force and ef-
fect as if made to the City, and you shall have no further liability with respect to such Payments
if made as herein provided.

7. Changes to these Instructions

7.1. No change to these Instructions shall be effective for any purpose without the prior writ-
ten consent of the Counterparties.
7.2. The initial Counterparties are:
7.2.1. UBS AG
7.2.2. SBS Financial Products Company, LLC
7.2.3. Merrill Lynch Capital Services, Inc.

7.3. As used herein, “Counterparties” includes any successors of the initial Counterparties
and any assigns of certain interest rate swap agreements.

7.4. You are entitled to rely on any consent stating that it is signed by a financial institution
stating that it is a “Counterparty” as such term is used herein without making any inde-
pendent investigation.

8. Instructions are Irrevocable

These Instructions are irrevocable and shall continue in full force and effect unless changed in
writing by the City with the prior written consent of the Counterparties as provided in Seetion 7
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and you have received prior written notice of such change from the City and copies of the written
consents of each Counterparty delivered as set forth in Section 10.

9. Termination

These Instructions shall terminate upon written notice of the Custodian to you as set forth in Sec-
tion 10 stating that the Custodial Agreement has terminated.

10. Communications and Notices

All communications and Notices hereunder shall be in writing and, unless otherwise stated
herein, mailed, sent or delivered:

(1) if'to the Custodian, at
U.S. Bank National Association
535 Griswold, Suite 550
Detroit, Michigan 48226
Attention: Susan T. Brown

(2) ifto you at
[Address]
Detroit, Michigan e[Zip Code]e
Attention: e

or to such other address as may be specified to the other in accordance with the provisions of this
Section and shall be effective (i) if given by mail, three business days after such communication
is deposited in the mail with first class postage prepaid or (ii) if given by overnight courier or
personally delivered, when delivered to the person identified at the address specified in or pursu-
ant to this Section.

11. Binding Effect

These Instructions are binding on you, your successors, if any, and any assigns of the Develop-
ment Agreement.

12. Captions

The captions of the sections of these Instructions are for convenience of reference and do not af-
fect the meaning of these Instructions.

City OF DETROIT

Norman L. White
Finance Director
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Municirar Cenier

2 WOoowARD Avenue, Stne (200
Dirrrort, MICinGan 48226
Ciry or Derroyr Priont: 313-22-44349)

Fax 3132244466
WWAW.DETROFTMIGOV

Finance DeErarENT
ADMINISTRATION

June 23, 2009

MotorCity Casino Hotel
2901 Grand River
Detroit, Ml 48201

Attn: Rhonda Cohen, Chief Operating Officer

Re: Payments to be made to the City of Detroit, Michigan (the City) pursuant
to the Revised Development Agreement, dated August 2, 2002 among the
City, Economic Development Corporation of the City of Detroit and
MotorCity Casino Hotel

Reference is made to the IRREVOCABLE INSTRUCTIONS, attached, that
payments to be paid to the City shall be paid to U.S. Bank N.A. (the Custodian)
for the benefit of the City.

The new wire instructions should be used for wires beginning on
Wednesday, June 24, 2009,

Should you have any questions, do not hesitate to call (313 224-3491.

Very truly yours,

RYAYA

Norman L. White
Finance Director
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MuniciearL CeNTER

2 Waoopwanrn Avenoe, Surre 1200
Derrorr, MicinGan 18226
Crvy oF Derrotr Prone 313:224-349]
FINANCE DEPARTMENT Fax 3132244406
ADMINISTRATION IRREVOCABLE INSTRUCTIONS WWW,DETROITA GOV
June 23, 2009

MotorCity Casino Hotel
2901 Grand River
Detroit, MI 48201

Attention: Rhonda Cohen, Chief Operating Officer

Re: Payments to be made to the City of Detroit (the City) in respect of the below identified
Casino

Dear Madam:

1. References to You and Your
1.1. MotorCity Casino Hotel is hereinafier referred to as you. Your has the correlative
meaning. :
1.2. As used herein, “you” and “your” also refer to your successors, if any, and any assigns
of the below identified Development Agreement.

2. Applicability of these Instructions

These Instructions are applicable with respect to the casino currently known as MotorCity
Casino Hotel and currently located at 2901 Grand River in Detroit, Michigan.

3. Certain Definitions

3.1. Development Agreement means the Revised Development Agreement, dated August 2,
2002 among the City, The Economic Development Corporation of the City of Detroit
and you, any amendments therete and any substitute for such Development Agreement.

3.2. Gaming Act means the Michigan Gaming Control and Revenue Act, MCL 432 201, et
seq; MSA 18.969(201), et seq., ns amended.

3.3. Wagering Tax Revenue Statute means Section 12 of the Gaming Act, being MCL
432.212, as amended.

4. Payments Subject to these Instructions
4.1. The following paymeunts (collectively, the Payments)only are subject to these Instruc-

fions.;

4.1.1. taxes payable pursuant to Detroit City Code Section 18-14-3 pursuant to the
Wagering Tax Revenue Statute; and

4.1.2, interest and penalties payable pursuant to Detroit City Code Section 18-14-6(c);
and ‘
4.1.3. amounts payable pursnant to Section 3.14(a)(iv) of the Development Agreement

4.2. For the evoidance of doubt, Payments does not include:
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4.2.1. any payments pursuant to any other section of the Development Agreement or
rights to reimbursement made or to be made under any Development Agree-
ment; and

4.2.2. any municipal service fees authorized to be imposed by the City pursuant to
Section 13 of the Gaming Act.

4,3. References to such sections of the Gaming Act, Wagering Tax Revenue Statute, Detroit
City Code or the Development Agreement include any amendments thereto or any sub-
stitutes therefor,

5. Place and Manaer of Payment

5.1. All Payments to be paid to the City shall be paid to U.S. Bank National Association (the
Custodian) for the benefit of the City by wire transfer in immediately available funds at
the office of the Custodian in New York, New York, for credit to the below identified

account.
Wiring Instructions; ABA=U.S. BANK, Minneapolis (091000022)
FBO=FOR FURTHER CREDIT TO U.S. BANK, N.A,

AC=180121167365
Trust # 132742003 Detroit (MotorCity) Revenues
Contact: Renee Poradek (651) 495-4132

6. Discharge of Liability

Payments made to the Custodian pursuant to these Instructions shall bave the same force and ef-
- fect as if made to the City, and you shall have no further liability with respect to such Payments

if made as herein provided.

7. 'Chnnges to these Instructions
7.1. No change to these Instructions shall be effective for any purpose without the prior writ-
ten consent of the Counterparties.
7.2. The initial Counterparties are:
7.2.1. UBS AG
7.2.2. SBS Financial Products Company, LLC
7.2.3. Merrill Lynch Capital Services, Inc,
7.3. As used herein, “Counterparties” includes any successors of the initial Counterparties
and any assigns of certain interest rate swap agreements.
7.4. You are entitled to rely on any consent stating that it is signed by a financial institution
stating that it is a “Counterparty” as such term is used herein without making any inde-
pendent investigation.

8. Instructions are Irrevocable

These Instructions are irrevocable and shall continue in full force and effect unless changed in
writing by the City with the prior written consent of the Counterparties as provided in Section 7
and you have received prior written notice of such change from the City and copies of the written
consents of each Counterparty delivered as set forth in Section 19.

Page 2 of 3 Pages
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9, Termination

These Instructions shall terminate upon written notice of the Custodian to you as set forth in Sec-
tion 10 stating that the Custodial Agreement has terminated.

10. Communications and Notices

All communications and Notices hereunder shall be in writing and, unless otherwise stated
herein, mailed, sent or delivered:

(a) if to the Custodian, at
U.S. Bank National Association
535 Griswold, Suite 550
Detroit, Michigan 48226
Attention: Susan T. Brown

(b) ifto you at
MotorCity Casino Hotel

2901 Grand River
Detroit, MI 48201
Attention: Chief Financial Officer

with copies to:

MotaorCity Casino Hotel
2901 Grand River

Detroit, MI 48201
Attention: General Counsel

or to such other address as may be specified to the other in accordance with the provisions of this
Section and shall be effective (i) if given by mail, three business days after such communication
is deposited in the mail with first class postage prepaid or (ii) if given by ovemnight courier or
personally delivered, when delivered to the person identified at the address specified in or pursu-
ant to this Section. ’

11. Binding Effect

These Instructions are binding on you, your successors, if any, and any assigns of the Develop-
ment Agreement,

12, Captions

The captions of the sections of these Instructions are for convenience of reference and do not af-
fect the meaning of these Instructions.

City of Detroit '
Norman L. White
Finance Director

1122685_1.D0OC
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Receipt re:
Irrevocable Instructions
dated June 23, 2009

TO: Norman L. White, Finance Director
City of Detroit

The undersigned hereby acknowledges receipt of certain Irrevocable Instructions dated

June 23, 2009, addressed to MotorCity Casino Hotel, a copy of which is attached hereto.

Dated: June 23, 2009
MOTORCITY CASINO HOTEL

By‘y: /@[& 7/6//%// lbdm/cyq/

Ui sxgnatura

Bﬁthf/(// L-CooK

(please printfame)

11227141_1.D0C
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MunicirarL Cenrenr

2 Wooowarp Avenug, Sune 1200
Derrorr, Micmcan 48236

Prone 313.224-349]

Fax 31322d4=44606

WWW.DIETRO MLGOV

Ciry or DeTROIT
FinancE DErarTMENT
ADMINISTRATION

June 23, 2009

Greektown Casino
555 East Lafayette
Detroit, Ml 48226

Attn: CIiff Vallier, Chief Financial Officer

Re: Payments {o be made to the City of Detroit, Michigan (the City) pursuant
to the Revised Development Agreement, dated August 2, 2002 among the
City, Economic Development Corporation of the City of Detroit and
Greektown Casino

Reference is made to the IRREVOCABLE INSTRUCTIONS, attached, that
payments to be paid to the City shall be paid to U.S. Bank N.A. (the Custodian)

for the benefit of the City.

The new wire instructions should be used for wires beginning on
Wednesday, June 24, 2009.

Should you have any questions, do not hesitate to call (313 224-3491.

Very truly yours,

IRATS

Norman L. White
Finance Director

13-53846-swr Doc 366-7 Filed 08/16/13 Entered 08/16/13 20:59:58 Page 62 of 72
13-53846-swr Doc 873-2 Filed 09/16/13 Entered 09/16/13 15:24:53 Page 89 of 107



Municinal, Cenren

2 Woanwarp Avesuk, Surre 1200
Derromr, Micinoan 48226

Prione 313224+349]

Crry or Dretroir
Fax 3132244466

FINANCE DEPARTMENT

ADMINISTRATION IRREVOCABLE INSTRUCTIONS WWW.DETROITMILGOV
June 23, 2009
Greektown Casino
555 East Lafayette

Detroit, M1 48226
Attention: Cliiff Vallier, Chief Financial Officer

Re: Payments to be made to the City of Detroit (the Cizy) in respect of the below identified
Casino

Dear Sir:

1. References to You and Your
1.1. Greektown Casino is hereinafter referred to as pou. Your has the correlative meaning.

1.2. As used herein, “you” and “your” also refer to your successors, if any, and any assigns
of the below identified Development Agreement.

2. Applicability of these Instructions

These Instructions are applicable with respect to the casino currently known as Greektown
Casino and currently located at 555 East Lafayette in Detroit, Michigan.

3. Certain Definitions

3.1. Development Agreement means the Revised Development Agreement, dated August 2,
2002 among the City, The Economic Development Corporation of the City of Detroit
and you, any amendments thereto and any substitute for such Development Agreement.

3.2. Gaming Act means the Michigan Gaming Control and Revenue Act, MCL 432.201, et
seq; MSA 18.969(201), et seq., as amended.

3.3. Wagering Tax Revenue Statute means Section 12 of the Gaming Act, being MCL
432:212, as amended.

4. Payments Subject to these Instructions

4.1. The following payments (collectively, the Payments)only are subject to these Instruc-
tions:
4.1.1. taxes payable pursuant to Detroit City Code Section 18-14-3 pursuant to the
Wagenng Tax Revenue Statute; and

4.1.2. interest and penalties payable pursuant to Detroit City Code Section 18-14-6(c);
and
4.1.3. amounts payable pursuant to Section 3.16(a)(iv) of the Development Agreement

4.2. For the avoidance of doubt, Payments does not include:
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4.2.1. any payments pursuant to any other section of the Development Agreement or
rights to reimbursement made or to be made under any Development Agree-

ment; and
4.2.2. any municipal service fees authorized to be imposed by the City pursuant to
Section 13 of the Gaming Act.

4.3. References to such sections of the Gaming Act, Wagering Tax Revenue Statute, Detroit
City Code or the Development Agreement include any emendments thereto or any sub-
stitutes therefor.

5. Place and Manner of Payment

5.1. All Payments to be paid to the City shall be paid to U.S. Bank National Association (the
Custodian) for the benefit of the City by wire transfer in immediately available funds at
the office of the Custodian in New York, New York, for credit to the below identified

account.

Wiring Instructions: ABA=U.S. BANK, Minneapolis (091000022)
FBO=FOR FURTHER CREDIT TO U.S. BANK, N.A.
AC=180121167365
Trust # 132742002 Detroit (Greektown) Revenues
Contact: Renee Poradek (651) 495-4132

6. Discharge of Liability

Payments made to the Custodian pursuant to these Instructions shall have the same force and ef-
fect as if made to the City, and you shall have no further liability with respect to such Payments
if made as herein provided.

7. Changes to these Instructions
7.1. No change to these Instructions shall be effective for any purpose without the prior writ-
ten consent of the Counterparties.
7.2. The initial Counterparties are:
7.2.1. UBS AG
7.2.2. SBS Financial Products Company, LLC
7.2.3. Merrill Lynch Capital Services, Inc.

7.3. As used herein, "Counterparties” includes any successors of the initial Counterparties
and any assigns of certain interest rate swap agreements.

7.4. You are entitled to rely on any consent stating that it is signed by a financial institution
stating that it is e “Counterparty” as such term is used herein without making any inde-
pendent investigation.

8. Instructions are Irrevocable

These Instructions are irrevocable and shall continue in full force and effect unless changed in
writing by the City with the prior written consent of the Counterparties as provided in Section 7
and you have received prior written notice of such change from the City and copies of the written
consents of each Counterparty delivered as set forth in Section 10.

Page 2 of 3 Pages
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9. Termination

These Instructions shall terminate upon written notice of the Custodian to you as set forth in Sec-
tion 10 stating that the Custodial Agreement has terminated.

10. Communications and Notices

All communications and Notices hereunder shall be in writing and, unless otherwise stated
herein, mailed, sent or delivered:

(a) if to the Custodian, at
U.S. Bank National Association
535 Griswold, Suite 550
Detroit, Michigan 48226
Attention: Susan T. Brown

(b) ifto you at
Greektown Casino

555 East Lafayette
Detroit, M] 48226

Attention: Cliff Vallier, Chief Financial Officer
with copies to:

Andrea Hansen, Esq.
222 N. Washington Square, Suite 400
Lansing, M] 48933

or to such other address as may be specified to the other in accordance with the provisions of this
Section and shall be effective (i) if given by mail, three business days after such communication
1s deposited in the mail with first class postage prepaid or (ii) if given by overnight couner or
personally delivered, when delivered to the person identified at the address specified in or pursu-
ant to this Section.

11. Binding Effect

These Instructions are binding on you, your successors, if any, and any assigns of the Develop-
ment Agreement.

12. Captions

The captions of the sections of these Instructions are for convenience of reference and do not af-
fect the meaning of these Instructions,

ey

Norman L. White
Finance Director

1£22670_1.D0C
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Receipt re:
Irrevocable Instructions
dated June 23, 2009

TO: Norman L. White, Finance Director
City of Detroit

The undersigned hereby acknowledges receipt of certain Irrevocable Instructions dated

June 23, 2009, addressed to Greektown Casino, a copy of which is attached hereto.

Dated: June 23, 2009
GREEKTOWN CASINO

%d

mgnature

gl\ﬁ bon ?ée)b

(please print name)

1122742_1.D0OC
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Mumciar Centen

2 Woopwanrp Avenue, Surre 1200

DeTror, Miciican 48236
Crry nr DETROIT Prone 3132243491
Finance Deranrnizn Fax 31322444066
ADMINISTRATION WW W, DETROITALGOV

June 23, 2008

MGM Grand Detroit, LLC
1777 3™ Street
Detroit, Ml 48226

Attn: Ronald K. Holloway, V.P. and General Counsel

Re: Payments to be made to the City of Detroit, Michigan (the City) pursuant
to the Revised Development Agreement, dated August 2, 2002 among the
City, Economic Development Corporation of the City of Detroit and MGM
Grand Detroit, LLC.

Reference is made to the IRREVOCABLE INSTRUCTIONS, attached, that
payments to be paid to the City shall be paid to U.S. Bank N.A. (the Custodian)

for the benefit of the City.

The new wire instructions should be used for wires beginning on
Wednesday, June 24, 2009.

Should you have any questions, do not hesitate to call (313 224-3491.

Very truly yours,

(AN

Norman L. White
Finance Director
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Municirat Center
2 Wooowarn Averus, Surre 1200
Derrorr, Micingan 48226

City oF Derrony Prone 313:324-3491

FinANCE DEPARTMENT Fax 3132244466

ADMINISTRATION JRREVOCABLE INSTRUCTIONS WWW.DETROITMLGOY

June 23, 2009

MGM Grand Detroit, LLC
1777 3" Street
Detroit, MI 48226

Attention: Ronald K. Holloway, Vice President and General Counsel

Re: Payments to be made to the City of Detroit (the City) in respect of the below identified
Casino

Dear Sir:

1. References to You and Your
1.1. MGM Grand Detroit, LLC is hereinafler referred to as you. Your has the correlative
meamng.
1.2, Asused herein, “you™ and “your” also refer to your successors, if any, and any assigns
of the below identified Development Agreement.

2. Applicability of these Instructions

These Instructions are applicable with respect to the casino currently known as MGM Grand
Detroit, LLC and currently located at 1777 3™ Street in Detroit, Michigan.

3. Certain Definitions

3.1. Development Agreement means the Revised Development Agreement, dated August 2,
2002 among the City, The Economic Development Corporation of the City of Detroit
- and you, any amendments thereto and any substitute for such Development Agreement,

3.2. Gaming Act means the Michigan Gaming Control and Revenue Act, MCL 432.201, et
seq;, MSA 18.969(201), et seq., as amended.

3.3. Wagering Tax Revenue Statute means Section 12 of the Gaming Act, being MCL
432.212, as amended.

4. Payments Subject to these Instructions

4.1. The following payments (collectively, the Payments)only are subject to these Instruc-
tions:
4.1.1. taxes payable pursuant to Detroit City Code Section 18-14-3 pursuant to the
Wagering Tax Revenue Statute; and

4.1.2. interest and penalties payable pursuant to Detroit City Code Section 18-14-6(c);

and
4.1.3. amounts payable pursuant to Section 3.16(a)(iv} of the Development Agreement

4.2. For the avoidance of doubt, Payments does not include:
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4.2.1. any payments pursuant to any other section of the Development Agreement or
rights to reimbursement made or to be made under any Developrment Agree-
ment; and

4.2.2. any municipal service fees autharized to be imposed by the City pursuant to
Section 13 of the Gaming Act.

4.3. References to such sections of the Gaming Act, Wagering Tax Revenue Statute, Detroit
City Code or the Development Agreement include any amendments thereto or any sub-
stitutes therefor.

5. Place and Mauner of Payment
5.1. All Payments to be paid to the City shall be paid to U.S. Bank National Association (the
Custodian) for the benefit of the City by wire transfer in immediately available funds at
the office of the Custodian in New York, New York, for credit to the below identified
account.

Wiring Instructions:  ABA=U.S. BANK, Minneapolis (091000022)
FBO=FOR FURTHER CREDIT TO U.S. BANK, N:A,
AC=180121167365
Trust # 132742001 Detroit (MGM Grand) Revenues
Contact: Renee Poradek (651) 495-4132

6. Discharge of Liability

Payments made to the Custodian pursuant to these Instructions shall have the same force and ef-
fect as if made to the City, and you shall have no further liability with respect to such Payments
if made as herein provided. '

7. Changes to these Instructions
7.1. No change to these Instructions shall be effective for any purpose without the prior writ-
ten consent of the Counterparties.
7.2. The initial Counterparties are:
7.2.1. UBS AG
7.2.2. SBS Financial Products Company, LLC
7.2.3. Merrill Lynch Capital Services, Inc.

7.3. Asused herein, “Counterparties” includes any successors of the initial Counterparties
and any assigns of certain interest rate swap agreements.

7.4. You are entitled to rely on any consent stating that it is signed by a financial institution
stating that it i3 2 “Counterparty” as such term is used herein without making any inde-
pendent investigation.

8. Instructions are Irrevocable

These Instructions are irrevocable and shall continue in full force and effect unless changed in
writing by the City with the prior written consent of the Counterparties as provided in Section 7
and you have received prior written notice of such change from the City and copies of the written
consents of each Counterparty delivered as set forth in Section 10.
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9, Termination

These Instructions shall terminate upon written notice of the Custodian to you as set forth in Sec-
tion 10 stating that the Custodial Agreement has terminated.

10. Communications and Notices

All communications and Notices hereunder shall be in writing and, unless otherwise stated
herein, mailed, sent or delivered:
(a) ifto the Custodian, at
U.S. Bank National Association
S35 Griswold, Suite 550
Detroit, Michigan 48226
Attention: Susen T. Brown

(b) ifto you at
Mr. Ronald K. Holloway

Vice President and General Counsel
MGM Grand Detroit, LLC

1777 3™ Street

Detroit, M1 48226

or to such other address as may be specified to the other in accordance with the provisions of this
Section and shall be effective (i) if given by mail, three business days after such communication
is deposited in the mail with first class postage prepaid or (ii) if given by overnight courier or
personally delivered, when delivered to the person identified at the address specified in or pursu-
ant to this Section.

11. Binding Effect

These Instructions are binding on you, your successors, if any, and any assigns of the Develop-
ment Agreement,

12. Captions

The captions of the sections of these Instructions are for convenience of reference and do not af-
fect the meaning of these Instructions.

City of Detroit,

. ML

Normman L. White
Finance Director

1122650_1.DOC
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Receipt re;
Irrevocable Instructions

dated June 23, 2009

TO: Normnan L. White, Finance Director
City of Detroit

The undersigned hereby acknowledges receipt of certain Irrevocable Instructions dated

June 23, 2009, addressed to MGM Grand Detroit, LLC, a copy of which is attached hereto.

Dated: June 23, 2009

MG DETROIT, LLC

-
s c c
(pleagk print na'me)bw L2 //W

S b-2357 7
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JENNIFER M. GRANHOLM STATE OF MICHIGAN RICHARD 8. KALM

GOVERNOR MICHIGAN GAMING CONTROL BOARD EXECUTIVE DIRECTOR
DETROIT

June 18, 2009

Mr. Michael Shaller

Shefsky & Froelich, Ltd.

111 East Wacker Dr., Suite 2800
Chicago, IL. 60601

RE: lrrevocable Instructions directing the three licensed Detroit casinos to
electronically transfer City taxes to a custodial account

Dear Mr. Schaller:

We are in receipt of a letter from Shefsky & Froelich Lid., the City's outside gaming
counsel, (i) transmitting to and advising the Board of certain irrevocable instructions (the
“Irrevocable Instructions") directing the three licensed Detroit casinos to electronically transfer
(the "Transfer") the portion of the City's money due under the Gaming Act and the Revised
Development Agreement to a custodial account (the "Account") held by U.S. Bank National
Association (the "Custodian”) in connection with a certain Collateral Agreement dated as of
June 15, 2009, by and among the City of Detroit, the Detroit General Retirement Systemn
Service Corporation, the Detroit Police and Fire Retirement System Service Corporation, the
Custodian and certain counterparties; and (i) advising the Board that the City Council of the City
of Detroit has enacted an ordinance and taken all related action necessary to direct the three
licensed Detroit casinos to make the Transfer to the Account.

Upon review of this matter, | do not find any compliance issues at this time and since no
goods or services are being provided to the casinos, no licensing is required.

chard S. Kalm
Executive Director

RSK/db

Cc: Cindy Bliss, MGM Grand Detroit, LLC
Mike Roy & Cheryl Scott Dube, MotorCity Casino, LLC
Olisaeloka Dallah, Greektown Casino, LLC
John Page, MGCB
Andrea Hansen, Honigman, Miller, Schwartz & Cohn, LLP
Peter Ellsworth, Dickinson Wright, PLLC

3062 W. Grand Boulevard, Suite L-700, Detroit, M{ 48202-6062
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City of Detroit

Kenneth Buclkfire
August 29, 2013
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Kenneth Buckfire

August 29, 2013
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1 UNITED STATES BANKRUPTCY COURT 1 JENNIFER GREEN
2 FOR THE EASTERN DISTRICT OF MICHIGAN 2 FRANK GUADAGNINO
3 SOUTHERN DIVISION 3 Clark Hill, P.L.C.
4 4 500 Woodward Avenue, Suite 3500
5 In Re: 5 Detroit, Michigan 48226-3435
6 6 313.965.8300
7 CITY OF DETROIT, MICHIGAN Chapter 9 7 Appearing on behalf of Police and Fire Retirement
8 Case No.13-53846 8 gystem and Police and Fire General Retirement System.
9 Debtor. Hon. Steven Rhodes 9
10 / 10 KELLY DIBLASI
11 11 wWeil, Gotshal & Manges, LLP
12 12 767 Fifth Avenue
13 The Video Deposition of KENNETH BUCKFIRE, 13 New York, New York 10153
14 Taken at 1114 Washington Boulevard, 14 212.310.8032
15 Detroit, Michigan, 15 Appearing on behalf of Financial Guaranty Insurance
16 Commencing at 9:31 a.m., 16 Company.
17 Thursday, August 29, 2013, 17
18 Before Nora Morrissy, RMR, CRR, CSR-2642. 18 ERNEST J. ESSAD, JR.
19 19 wWilliams, Williams, Rattner & Plunkett, P.C.
20 20 380 North 0ld Woodward, Suite 300
21 21 Birmingham, Michigan 48009
22 22 248.642.0333
23 23 Appearing on behalf of Financial Guaranty Insurance
24 24 Company.
25 25
Page 2 Page 4
1 APPEARANCES: 1 KAREN NEWBURY
2 2 Schiff Hardin, LLP
3 THOMAS CULLEN, JR. 3 233 South Wacker Drive, Suite 6600
4 BENJAMIN ROSENBLUM 4 Chicago, Illinois 60606
5 Jones Day 5 312.258.5522
6 51 Louisiana Avenue N.W. 6 Appearing on behalf of Depfa Bank, PLC, as agent for
7 Washington, D.C. 20001 7 DFS WertManagement.
8 202.879.3939 8
9 Appearing on behalf of the City of Detroit. $ CAROLINE TURNER ENGLISH
10 10 Aarent Fox, LLP
11 MATTHEW G. SUMMERS 11 1717 X Street, NW
12 Ballard Spahr, LLP 12 washington, D.C. 20036
13 919 North Market Street, 1lth floor 13 202.857.6000
14 wilmington, Delaware 19801 14 Appearing on behalf of Ambac.
15 302.252.4465 15
16 Appearing on behalf of EEPK. 16 BIANCA FORDE
17 17 wWinston & Strawn, LLP
18 STEPHEN HACKNEY 18 200 Park Avenue
19 LALLY GARTEL 19 ©New York, New York 10166
20 Kxirkland & Ellis, LLP 20 212.294.4733
21 300 North LaSalle 21 Appearing on behalf of Assured Municipal Guaranty
22 Chicago, Illinois 60654 22 Corp.
23 312.862.2157 23
24 Appearing on behalf of Syncora. 24
25 25
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Kenneth Buckfire

City of Detroit August 29, 2013
- Page 5 i Page;ﬁ
1 JASON JURGENS 1 DEPOSITION EXHIBIT 1 8
2 Cadwalader, Wickersham & Taft, LLP 2 DEPQOSITION EXHIBIT 2 21
3 COne World Financial Center 3 DEPOSITION EXHIBIT 3 43
4 New York, New York 10281 4 DEPOSITION EXHIBIT 4 80
5 212.504.6102 5 DEPOSITION EXHIBIT 5 170
6 Appearing on behalf of Merrill Lynch Capital Services. 6
7 7
8 8
9 GUY S. NEAL 9
10 Sidley Austin, LLP 10
11 1501 K. Street, N.W. 11
12 Washington, D.C. 20005 12
13 202.736.8041 13
14 Appearing on behalf of National Public Finance 14
15 Guarantee Corp. 15
16 16
17 STEVEN WILAMOWSKY 17
18 Bingham McCutchen, LLP 18
19 399 Park Avenue 19
20 New York, New York 10022 20
21 212.705.7960 21
22 Appearing on behalf of UBS. 22
23 23
24 ALSO PRESENT: 24
25 Bailey Wellman, Video Technician 25
Page 6 Page 8
1 TABLE OF CONTENTS 1 Detroit, Michigan
2 2 Thursday, August 29, 2013
3 Witness Page 3 9:3tam.
4 KENNETH BUCKFIRE 4
5 5  MARKED FOR IDENTIFICATION:
6 EXAMINATION 6 DEPOSITION EXHIBIT 1
7 BY MR. SUMMERS: 8 7 9:21am.
s EXAMINATION g VIDEO TECHNICIAN: We are now on the
9 BY MR. HACKNEY: 108 9 record. This is the videotaped deposition of Kenneth
10 EXAMINATION 10 Buckfire being taken on Thursday, August 29th, 2013.
11 BY MS. DIBLASI: 165 11 The time is now 9:31 a.m. We are located at 1114
12 EXAMINATION 12 Washington Boulevard, Detroit, Michigan.
13 BY MS. ENGLISH: 171 13 We are here in the matter of In Re: City of
14 EXAMINATION 14 Detroit, Michigan case number 13-53846 in the United
15 BY MS. FORDE: 189 15 States Bankruptcy Court, Eastern District of Michigan.
16 EXAMINATION 16 My name is Bailey Wellman, video
17  BY MS. GREEN: 202 17 technician. Will the court reporter please swear in
18 EXAMINATION 18 the witness.
15 BY MS. NEWBURY: 204 19  KENNETH BUCKFIRE,
20 20 was thereupon called as a witness herein, and after
21 EXHIBITS 21 having first been duly sworn to testify to the truth,
22 22 the whole truth and nothing but the truth, was
23 Exhibit Page 23 examined and testified as follows:
24 (Exhibits retained by counsel.) 24 MR. SUMMERS: Good morning.
25 25  EXAMINATION
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Kenneth Buckfire

City of Detroit August 29, 2013
1 Page 9 Page 11
1 BY MR. SUMMERS: 1 City. Prepared to testify to the general condition of
2 Q. Mr. Buckfire, would you please state your name and . 2 the City's financials leading up to the execution of
3 business address for the record? 3 the forbearance agreement.
4 A. Kenneth Buckfire. 601 Lexington Avenue, New York, New = 4 Q. Are there any other topics that you intend to testify
5 York. 5 at the hearing concerning the forbearance agreement?
¢ Q. For the record my name is Matthew Summers. 'man | & A. [I'll testify at that point to the status of the DIP
7 attorney at Ballard Spahr in Wilmington, Delaware and | 7 form process that will provide the financing to
8 we represent the entity that's caused people a little g8 execute the City's option under the forbearance
9 trouble with the name but we've been referring to it 9 agreement to retire the Swaps.
10 as EEPK. 10 Q. Are there any other topics that you have not mentioned
11 Mr. Buckfire, you understand the way a 11 in your answers that you intend to testify about?
12 deposition process works, correct? 12 A. I'm sure there will be other things but { can't recall
13 A. |believe so. 13 at this time what they might be.
14 Q. And you've been deposed on numerous occasions 14 Q. Mr. Buckfire, what is your position with Miller
15 previously, correct? 15 Buckfire?
16 A. Yes. 16 A. Co-founder and co-president of Miller
17 Q. Because of that experience | just provide a few basic |17 Buckfire & Company.
18 ground rules that | will ask you to abide by today. 18 Q. Miller Buckfire currently is employed as the financial
19 First if the question that | ask is not clear, please 19 advisor to the City of Detroit, correct?
20 let me know and | will attempt to rephrase it and if | 20 A. As the investment banker to the City, that's correct.

NN
w NP

ask a question and you don't understand it but answer
it anyway, | would ask you not to do that but to ask
me to clarify and if you give me an answer, | will

21
22
23

Q. And when was Miller Buckfire first engaged by the City
as investment banker?
A. We were first engaged in July of 2012 for a 60-day

24 assume you understood the question. 24 review of the City's financial condition. We were
25 Second, because we are on the record and 25 re-engaged on January 8th of this year to continue to
Page 10 Page 12
1 sometimes you will anticipate probably where I'm going 1 advise the City on its financial condition and
2 with the question or think that you anticipate, | 2 financial alternatives. Both were -- were hired
3 would ask that you to make the transcript clearer, | 3 pursuant to an RFP process to which we submitted a
4 will ask that you wait until | complete the question 4 proposal.
5 before you begin your answer. 5 Q. When you were hired in July 2012, can you describe the
6 A. Thank you. 6 scope of services that Miller Buckfire was engaged to
7 Q. Before you is what's been premarked as Deposition 7 provide?
8 Exhibit 1. and | assume you have seen this document s A. As | mentioned earlier, we were engaged to do a
9 before, is that correct? 9 general financial review of the City's financial
10 A. No. 10 condition particularly with respect to its ability to
11 Q. No. Okay. And it is the notice of deposition that 11 service its debt obligations.
12 was issued that we are proceeding under today. I'd 12 Q. Were there specific tasks that you were asked to
13 like to discuss initially with you the topics about 13 perform in connection with doing a general financial
14 which you plan to testify at the hearing on the motion 14 review of the debt obligations?
15 to assume the forbearance and optional termination 15 A. No, we were engaged to do a general financial review
16 agreement and prove the settlement therein. 16 and advise the mayor and the chief financial officer
17 Do you have in mind the topics that you 17 as to what those financial conditions implied for the
18 intend to testify at the hearing? 18 City's ability to operate in the ordinary course.
19 A. Yes. 19 Q. That engagement began in July 2012 is what you
20 Q. And can you provide those to me? 20 testified to, is that correct?
21 A. The reason and purpose of the negotiation with the |21 A. Correct, and ended on August 31st.
22 Swap counterparties and the results thereof as 22 Q. Very good. | would point out that | would ask you to
23 determined in the forbearance agreement itself, the 23 wait until | ask the question, though.
24 financial condition of the City that led us to believe |24 Miller Buckfire was then re-engaged on
25 that this agreement was necessary to rehabilitate the |25 January 8th of 2013, is that correct?
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Kenneth Buckfire

City of Detroit August 29, 2013
Page49: Page51j

1 Q. So, for example, the City does not actually project 1 no longer going to be paying the Swaps' monthly

2 paying pension -- making pension contributions for 2 payment, correct?

3 fiscal year 2014, isn't that true? 3 A. Yes, but this is not the City's plan.

4 MR. CULLEN: Objection. Foundation. Form. 4 Q. If the City did not have access to casino revenues

5 BY MR. SUMMERS: 5 from now until December 2013, does the City believe

6 Q. You may answer. 6 there will be any point where it would run out of

7 A. That's correct. 7 cash?

g Q. And the City does not currently plan to pay the health 8 A. You have to look at Page 8. It answers that question.

9 benefits for retirees in fiscal year 2014, correct? 9 On Page 8 which is clearly presented to the creditors
10 MR. CULLEN: Objection. Foundation. Form. 10 on June the 8th -- June 14th rather, and also on Page
11 BY MR. SUMMERS: 11 9 which forecasts out to June of '14 we clearly show
12 Q. You may answer. 12 on a monthly basis what we believe the City's cash
13 A. Can you repeat the question, please? 13 position to be in the absence of any transaction and
14 Q. The City does not currently intend to pay the line 14 you can see that business as usual resuits in the City
15 item for health benefits for retirees in fiscal year 15 having 14 million of cash by the end of June of "13 in
16 20147 16 the absence of any intermediary action and that that
17 A. That's correct. 17 number would not incorporate any cash being spent on

18 Q. And the City does | guess intend to continue paying 18 the reinvestment program because it hasn't started

13 the monthly payment to the Swaps, is that correct, 19 yet. This indicates quite clearly the dire position
20 which is represented by the 50.6 million? 20 the City would be in if we lost access to the 170
21 A. Yes, but again you have to look at the caption of this |21 million of gaming revenue because that would
22 page. This is not the City’'s plan. 22 immediately translate into a net cash loss of 160
23 Q. This is the City’s projection, however? 23 million on this page alone.

24 A. This is the City's projection in the absence of the |24 Q. This cash flow page on Page 8 indicates or assumes the
25 reinvestment plan that the City manager has already 25 City will be making certain legacy payments that it is

Page 50 Page 52
1 said he is going to put in place and is putting in 1 in fact not currently making, is that correct?
2 place. 2 A. Yes, it does.
3 So, this is interesting but not relevant to 3 Q. For example, it assumes that the City will make
4 this discussion because it does not include as the 4 pension contributions, correct?
5 caption indicates clearly at the top the increased in = 5 A. No, I think we are assuming here we continue to defer
6 expenditures necessary to restore services to adequate . 6 those pension contributions and that's why if you look
7 levels for the residents. 7 at the bottom and you see accumulated deferrals, you
g8 Q. Butif you look at this -- and the revenues for fiscal 8 see the number grows every month, that's the pension
9 year 2014 include 170 million in wage earning s contribution we weren’t making.
10 revenues, is that correct? 10 Q. Ifyou look at -- this assumes that the City will
11 A. Yes. 11 continue to payments on general obligation bonds?
12 Q. So, if the City is operating, understanding your 12 A. That's right. This is the status quo. in the absence
13 qualification, but if the City is under this 13 of any restructuring or preservation of cash plan or
14 projection showing a 397.2 million dollar surplus, if 14 reinvestment of the City, this will be the financial
15 it did not have access to the casino revenues during 15 condition of the City in the absence of any action.
16 fiscal year 2014, there still would be a surplus, is 16 Q. Right. Butas a result in part of filing the Chapter
17 that correct? 17 9 bankruptcy proceeding, there are significant legacy
18 A. Butit's not the City's plan. This is academic. 18 obligations that are not being paid?
19 Q. Whether it's academic or not, that's what this 19 A. This clearly shows if you look at the far right column
20 indicates, is that correct? 20 June of '13 that trying to operate a City of this
21 MR. CULLEN: Objection. Foundation. Form. 21 scale with 14 million of cash bearing in mind that
22 A. Yes. 22 that could be zero or negative on any given day
23 MR. CULLEN: And asked and answered. 23 depending on collections made it aimost impossible to
24 BY MR. SUMMERS: 24 prudently operate the City and that was the proximate

25 Q. And in fact if the City pays the termination fee, it's 25 reason why it became necessary to defer the payment on

: ; ienenstock Court Reporting & Video (13) Pages 49 - 52
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Kenneth Buckfire

City of Detroit August 29, 2013
Page 69 Page 71
1 A. | would recommend it. 1 nondisclosure agreements?
2 BY MR. SUMMERS: 2 A. That's the universe I'm discussing, approximately 30
3 Q. Okay. 3 or more.
4 MR. SUMMERS: Let's mark that for follow-up 4 Q. So, everybody you've talked to signed?
5 after the deposition. 5 A. No, some people didn't want to participate. | can't
6 BY MR. SUMMERS: 6 tell you how many we called. |can tell you how many
7 Q. You testified that as of the last analysis your 7 we sent NDAs to which have been returned to us, it's
g8 understanding is the estimated amount of the 8 in excess of 30.
9 termination payment that would be due is roughly three | ¢ Q. Are some of the people or some of the potential
10 hundred million dollars, is that correct? 10 sources of financing that Miller Buckfire have spoken
11 A. Well, it clearly moves around as the interestrate 11 to said no, we're not interested?
12 curve moves around. | think the most recent numberis 12 A. Yes.
13 somewhere reaching 275 and 300 million dollars. 13 Q. And approximately how many have said no?
14 That's before the application of the applicable 14 A. Hasn't been that many, maybe ten. Would your client
15 discount that we had provided for in the termination 15 like one?
16 agreement. 16 Q. And do you know who those ten entities are that have
17 Q. And that last analysis, when was that performed? 17 said they are not interested?
18 A. A few days ago. 18 A. ldo,yes.
19 Q. How does the City plan to get the cash necessary to |19 Q. And who are they?
20 make the termination payment? 20 A. I'm not going to tell you that.
21 MR. CULLEN: Objection. Foundation. Form. 21 Q. Onwhat basis?
22 BY MR. SUMMERS: 22 A. It's commercially sensitive information.
23 Q. Does the City have a plan at this point for how it 23 MR. CULLEN: Counsel, maybe it will help,
24 will obtain the cash necessary to pay the termination 24 and | don't know whether you want this on the record
25 payment? 25 or not, but the position we are going to take with
Page 70 Page 72
1 MR. CULLEN: Objection, foundation, form, 1 respect to this is that this is a competitive process
2 but you can address the question. 2 and the best resuit in that process is achieved by us
3 A. Yes, the City has a plan. 3 being able to negotiate with the individual parties
4 BY MR. SUMMERS: 4 who are out there, and not to litigate the negotiating
5 Q. And what is that plan? 5 strategy before we have something to bring back to the
6 A. The City intends to secure a debtor in possession 6 court to approve.
7 financing of sufficient proceeds to fund the 7 So, we're not going to answer questions
8 termination payment as well as provide sufficient cash | 8 about individual parties, we're not going to answer
9 for the City to execute on its reinvestment program = s questions about the strategy of negotiating with those
10 during the bankruptcy. 10 parties and we're not at liberty to give out the
11 Q. And what is -- what actions, if any, has the City 11 information with respect to the people who responded
12 taken toward obtaining debtor in possession financing? |12 to the NDAs because they understandably don't want to
13 A. We have contacted a large universe of potentially 13 be shopped, don't want to take up a lot of your time.
14 interested investors, many of whom have signed 14 We can fight this through a lot of objections and so
15 nondisclosure agreements, NDAs, pursuant to which they 15 forth, and if we want to fight about that at some
16 have received the request for proposal, the RFP which 16 later time, perfectly fine.
17 went out yesterday. 17 You can ask about his general strategy on
18 Q. And is Miller Buckfire leading the effort to obtain 18 this, you can ask about the basis for his confidence
13 debtor in possession financing? 19 or nonconfidence in it. You can go through those
20 A. Yes, 20 general items, but the actual strategy, the terms of
21 Q. And when you say a large universe of potential 21 arrangements with individual parties I'm not going to
22 investors, do you know approximately how many have 22 have him go into now. Hopefully by the time we get to
23 been talked to? 23 the hearing, we'll have an agreement that you will be
24 A. Atthe momentit's in excess of 30. 24 ona--
25 Q. And how many have -- how many have signed 25 MR. SUMMERS: Let's go -- | think let's

13-53846-swr
107

ienenstock Court Reporting & Video

Doc 8%8-2 24Elled40§é]36/13 TokEntered 09/4641848550%863 Page 106 of

(18) Pages 69 - 72



Kenneth Buckfire

City of Detroit August 29, 2013
] Page 73 Page 75
1 go -- move through the questions and see how we do. 1 is submitting a proposal?
2 MR. CULLEN: Okay. 2 Q. Is the City offering art work as collateral?
3 MR. SUMMERS: | understand the City's 3 A. I'm not going to discuss the terms of the term sheet,
4 position on it. 4 sorry.
5 MR. CULLEN: Okay. 5 Q. Well, we kind of picked and choose what terms in the
6 BY MR. SUMMERS: 6 RFP we are discussing and not discussing.
7 Q. You said an RFP went out yesterday? 7 MR. CULLEN: We have in the attempt to
g8 A. Correct. g8 accommodate your desire for information and to
9 Q. Approximately how many people was the RPF sentto | 9 maintain control of the integrity of this process
10 yesterday? 10 which we believe is best negotiated as a negotiation
11 A. The 30 plus people who signed the NDA. 11 and not a litigation.
12 Q. How much debtor-in-possession financing does the City 12 MR. SUMMERS: | guess | struggle with
13 hope to obtain? 13 understanding why the collateral that's offered in the
14 A. Three hundred fifty million doliars, up to three 14 RPF that's been sent out when we know the interest
15 hundred fifty million dollars. 15 rate, the amount of the financing the debtor seeks,
16 Q. And does the City have a goal on the interest rate? 16 why that puts the City at a competitive disadvantage.
17 A. The lowest possible interest rate. 17 MR. CULLEN: We didn't say the interest
18 Q. Does the RFP attempt to define what that lowest 18 rate.
19 possible interest rate is? 19 MR. SUMMERS: The lowest possible.
20 A. No. 20 MR. CULLEN: This is the beginning of a
21 Q. Does it define whether the interest rate needs to be 21 negotiation. It's the beginning of a negotiation that
22 fixed or variable? 22 isn't at an end yet, that hasn't had any response to
23 A. No. 23 the RFPs yet, it's an initial offer, and that's what
24 Q. What covenants, if any, are included in the RFP as 24 itis, and he's discussing it as such and willing to
25 being acceptable or not acceptable? 25 testify about it as such, but I'm not going to read
Page 74 Page 76
1 A. I'm not going to discuss that. It's commercially 1 the terms of the RFP in the newspaper and our bidders
2 sensitive. 2 are not going to read the terms of the RFP in the
3 Q. How long of maturity on the DIP financing is the City | 3 newspaper because that would hamper the process and
4 looking to obtain? 4 hamper our ability to get best value.
5 A. Through the pendency of the end of the case. 5 MR. SUMMERS: But we already have in the
6 Q. And is the City offering a lien on casino revenues in = 6 record that the casino revenues are part of the
7 connection with the DIP financing? 7 collateral that's being offered, so, what's wrong with
g8 A. In part. g finding out what the rest of the collateral that's
9 Q. 1assume the City does not expect to obtain unsecured 9 being offered?
10 financing? 10 MR. CULLEN: Not going to argue with you,
11 A. | would take it if it was offered. 11 Counsel. I'm telling you what the position is. I've
12 Q. No doubt. What other collateral is the City offering 12 tried to be accommodating. It's as far as | am going
13 to secure the DIP financing loan? 13 togo.
14 A. I'm not going to answer that question. 14 BY MR. SUMMERS
15 Q. Does the RFP define what collateral would be 15 Q. Has the City had discussions with the State of
16 available? 16 Michigan about providing financing?
17 A. Yes, it does. 17 A. I'm not going to discuss that.
18 Q. And that's been sent out to potential investors? 18 Q. What is the City's view about what has to happen in
19 A. Who have signed nondisclosure agreements. 19 order to be able to obtain debtor-in-possession
20 Q. If somebody new came and said | would be interested in |20 financing -- let me put a finer point.
21 providing DIP financing, you would have them sign an | 21 Are there certain events that the City
22 NDA and then provide them the RFP? 22 believes has to happen in the case for it to be able
23 A. If they wanted to make an unsolicited proposal without 23 to realistically obtain debtor-in-possession
24 the benefit of the RPF, we would be happy to accept 24 financing?
25 it. Are you suggesting your client is interested in 25 A. Yes, there are events in the case.
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