
- 1 -
27448301.2\022765-00213

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Judge Thomas J. Tucker

Chapter 9

CITY OF DETROIT’S MOTION TO ENFORCE SETTLEMENT
AGREEMENT AND ORDER, PURSUANT TO SECTIONS 105 AND 502 OF

THE BANKRUPTCY CODE, APPROVING ALTERNATIVE DISPUTE
RESOLUTION PROCEDURES TO PROMOTE THE LIQUIDATION OF
CERTAIN PREPETITION CLAIMS AGAINST TAMMY HOWARD AS

PERSONAL REPRESENTATIVE FOR THE ESTATE
OF SHELTON BELL, JR., DECEASED

The City of Detroit (“City”), by its undersigned counsel, files this Motion to

Enforce Settlement Agreement and Order, Pursuant to Sections 105 and 502 of the

Bankruptcy Code, Approving Alternative Dispute Resolution Procedures to

Promote the Liquidation of Certain Prepetition Claims Against Tammy Howard as

Personal Representative for the Estate of Shelton Bell, Jr., Deceased (“Motion”).

In support of this Motion, the City states as follows:

I. Introduction

1. The Plaintiff’s prepetition lawsuit against City police officer Alan

Williams (“Williams”) should be dismissed with prejudice. The Plaintiff filed a

proof of claim in the City’s bankruptcy case asserting a claim based on this

prepetition lawsuit. The proof of claim was subsequently designated for resolution

in accordance with the ADR Order (as defined in paragraph 8 below) entered by

13-53846-tjt    Doc 11535    Filed 09/08/16    Entered 09/08/16 10:04:40    Page 1 of 48



- 2 -
27448301.2\022765-00213

this Court. The parties then resolved their dispute and entered into a Settlement

Agreement. The Settlement Agreement provides for the dismissal of the lawsuit

with prejudice and the release of the City and Williams as required by the ADR

Order. It also provides the Plaintiff with a general unsecured claim in the amount

of $75,000.

2. After the Settlement Agreement was executed, the Plaintiff returned to

the state court seeking the entry of an order requiring the City to pay her a cash

payment of $75,000 plus costs and fees, notwithstanding that the Settlement

Agreement provides her with a general unsecured claim. The Court should enforce

the Settlement Agreement as written and order the Plaintiff to dismiss the

prepetition lawsuit in accordance with the ADR Order and the Settlement

Agreement.

II. Background

A. The Plaintiff’s Pre-Petition Lawsuit Against the City and Williams

3. On June 15, 2011, Tammy Howard, as Personal Representative for the

Estate of Shelton Bell, Jr., deceased (“Plaintiff”), filed a complaint against the City

and Williams in the Circuit Court for the County of Wayne, Michigan (“State

Court”), case number 11-007122 CZ (“State Court Lawsuit”). The Complaint is

attached as Exhibit 6A.
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4. The Complaint contains three counts: (1) Wrongful Death, Gross

Negligence, Willful and Wanton Misconduct, Intentional Infliction of Emotional

Distress; (2) 42 U.S.C. Section 1983 Against Individuals (sic) Defendant Williams;

and (3) 42 U.S.C. Section 1983 Against Municipality Defendant City of Detroit.1

On August 12 and 22, 2011, the City and Williams filed answers to the Complaint.

B. The City Files for Bankruptcy and the Plaintiff’s Lawsuit Is Stayed

5. On July 18, 2013 (“Petition Date”), the City filed a petition for relief

in this Court, commencing its chapter 9 bankruptcy case.

6. On July 25, 2013, this Court entered its (i) Order Pursuant to Section

105(a) of the Bankruptcy Code Extending the Chapter 9 Stay to Certain (A) State

Entities, (B) Non Officer Employees and (C) Agents and Representatives of the

Debtor [Doc. No. 166] and its (ii) Order Pursuant to Section 105(a) of the

Bankruptcy Code Confirming the Protections of Sections 362, 365 and 922 of the

Bankruptcy Code [Doc. No. 167].

7. On November 1, 2013, the State Court administratively closed the

State Court Lawsuit.

C. This Court Enters the ADR Order

8. On November 12, 2013, the City filed its Motion of Debtor Pursuant

to Sections 105 and 502 of the Bankruptcy Code, for Entry of an Order Approving

1 The State Court Lawsuit initially named the City as an additional defendant.
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Alternative Dispute Resolution Procedures to Promote the Liquidation of Certain

Prepetition Claims [Doc No. 1665] (“ADR Procedures Motion”). On December

24, 2013, this Court entered an order approving the ADR Procedures Motion [Doc.

No. 2302] (“ADR Order”).

9. The Alternative Dispute Resolution Procedures (“ADR Procedures”)

were attached as Annex I to the ADR Order. Section II.A.7 of the ADR

Procedures provided that “Nothing herein shall limit the ability of a Designated

Claimant and the City to settle a Designated Claim by mutual consent at any time.

All such settlements shall be subject to the terms of Section II.D below.” ADR

Procedures, II.A.7, p. 10 (emphasis added). One of the terms of Section II.D is

that “All settlements shall include a release of all claims relating to the underlying

occurrence, including the Designated Claim and the Designated Claimant’s

claim against any other party with respect to whom the Stay/Injunction

applies.” ADR Procedures II.D.2, p. 19 (emphasis added).2

10. The ADR Order further provides that the Bankruptcy Court retains

jurisdiction to resolve disputes arising from the ADR process. ADR Order, ¶ 19

2 Paragraph 10 of the ADR Order provided that the Stay/Injunction applied to
defendants such as Williams who had indemnification claims against the City.
“For the avoidance of doubt, all proceedings against the City or any
Indemnification Claimant relating to an Initial Designated Claim following the
liquidation of the Initial Designated Claim shall remain subject to the
Stay/Injunction, absent further order of the Court.” ADR Order, ¶ 10.
“Indemnification Claimant” is defined in paragraph 7 of the ADR Order.
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(“This Court shall retain jurisdiction for all purposes specified in the ADR

Procedures and with respect to all disputes arising from or relating to the

interpretation, implementation and/or enforcement of this Order and the ADR

Procedures.”).

D. The State Court Lawsuit Is Resolved Pursuant to the ADR
Procedures

11. On February 20, 2014, the Plaintiff filed claim number 2260 (“Proof

of Claim”), attaching a copy of a previously filed complaint. The Proof of Claim is

attached as Exhibit 6B.

12. The parties subsequently resolved the Proof of Claim and the State

Court Lawsuit. To document the resolution, the City and the Plaintiff entered into

the Agreement Resolving Claim of Tammy Howard (Estate of Shelton Bell)

(“Settlement Agreement”). The Settlement Agreement is attached as Exhibit 6C.

The Settlement Agreement recites that (a) the Bankruptcy Court entered the ADR

Order to promote the resolution of claims designated by the City and (b) the Proof

of Claim was designated for resolution through the ADR Procedures. Settlement

Agreement, ¶¶ C, E. The Settlement Agreement also states that it “terminates the

ADR Procedures with respect to the Filed Claim pursuant to section II.A.7 of the

ADR Procedures.” Id., ¶ F.
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13. As required by the ADR Procedures, the Plaintiff released the City

and Williams in the Settlement Agreement. Id., ¶ 8. The release in the Settlement

Agreement provides:

As to the Filed Claims and Settled Claims described
herein, the Claimant releases the City from any and all
liability, actions, damages and claims (including claims
for attorney fees, expert fees or court costs), known and
unknown, arising or accruing at any time prior to and
after the date of this Agreement, that the Claimant has or
may have against the City . . . . As used in this
Agreement, the Claimant and the City include each of
their respective servants, agents, contractors, attorneys,
employees, representatives, family members, heirs,
elected officials, appointed officials, related corporations,
subsidiaries, divisions, affiliates, directors and officers, if
any.

Id., ¶ 8.

14. The Plaintiff also stipulated to the “dismissal with prejudice of the

civil action[s] related to the Filed Claims or Settled Claim in the form attached

hereto as Exhibit B.”3

E. The City Confirms Its Plan

15. On October 22, 2014, the City filed the Eighth Amended Plan for the

Adjustment of Debts of the City of Detroit (October 22, 2014) [Doc. No. 8045]

(“Plan”). On November 12, 2014, this Court entered an order confirming the Plan

[Doc. No. 8272] (“Confirmation Order”).

3 The City cannot locate Exhibit B.
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16. The Confirmation Order also provides that all prior orders entered in

the City’s bankruptcy case shall be binding upon and shall inure to the benefit of

the City and any other parties expressly subject thereto. Confirmation Order,

¶ T.69, p. 114. The Plan further provides that this Court “will retain exclusive

jurisdiction over all matters arising out of, and related to, the Chapter 9 Case and

the Plan to the fullest extent permitted by law, including, among other things,

jurisdiction to . . . Enforce or clarify any orders previously entered by the

Bankruptcy Court in the Chapter 9 Case.” Plan, Art. VII.O pp. 69-70.

17. The Effective Date of the Plan occurred on December 10, 2014.

[Doc. No. 8649].

F. Plaintiff Moves to Reopen the State Court Lawsuit

18. On August 8, 2016, the Plaintiff filed her Plaintiff’s Motion to

Reinstate and Enforce Settlement (“Motion to Reinstate,” attached as Exhibit 6D).

The Plaintiff asserted that the City agreed to pay her $75,000 but had not provided

her with a settlement agreement or tendered the settlement funds. The City

objected to the Motion on the basis that the State Court lacks jurisdiction over the

matter and that the matter has been settled pursuant to the Settlement Agreement.

The State Court has held a hearing on the Motion to Reinstate but has not entered

an order.
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III. Argument

19. This Court should order that the Plaintiff dismiss the State Court

Lawsuit with prejudice. The Plaintiff released the City and Williams from all

claims asserted in the Complaint pursuant to the plain language of the release

contained in paragraph 8 of the Settlement Agreement. Plaintiff also agreed to the

stipulated dismissal with prejudice of the State Court Lawsuit in paragraph 9 of the

Settlement Agreement.

20. The “Filed Claim” and “Settled Claim” identified in paragraph 8 of

the Settlement Agreement is the Proof of Claim. The Proof of Claim asserted a

claim based on the Complaint and attached the Complaint as support for the Proof

of Claim. Proof of Claim at 3. The claims asserted in the Complaint against

Williams constitute “liability, actions, damages and claims . . ., known and

unknown, arising or accruing at any time prior to and after the date of this

Agreement . . . .” Settlement Agreement, ¶ 8. Finally, Williams is an agent and

employee of the City because he is a City police officer. Thus, pursuant to

paragraph 8 of the Settlement Agreement, Plaintiff released Williams from the

claims asserted in the Complaint.

21. This plain reading of paragraph 8 of the Settlement Agreement is

reinforced by Section II.D.2 of the ADR Procedures which states that “All

settlements shall include a release of all claims relating to the underlying
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occurrence, including the Designated Claim and the Designated Claimant’s claim

against any other party with respect to whom the Stay/Injunction applies.” ADR

Procedures II.D.2. As set forth in the Settlement Agreement, the Proof of Claim

had been designated for resolution through the ADR Procedures. Settlement

Agreement ¶¶ C, E. The Settlement Agreement also provided that “this Agreement

terminates the ADR Procedures with respect to the Filed Claim pursuant to section

II.A.7 of the ADR Procedures.” Section II.A.7 of the ADR Procedures, in turn,

provides that all “settlements shall be subject to the terms of Section II.D below.”

One of the terms of Section II.D is that “All settlements shall include a release of

all claims relating to the underlying occurrence, including the Designated Claim

and the Designated Claimant’s claim against any other party with respect to

whom the Stay/Injunction applies.” ADR Procedures II.D.2, p. 19 (emphasis

added). As set forth in the ADR Order, the “Stay/Injunction”4 applies to the

4 The term “Stay/Injunction” is defined in Section I.B of the ADR Procedures:

For the period commencing on the date of entry of the ADR Order until the
date that is 119 days after the General Bar Date (the “Initial Designation
Period”), any Designated Claimant holding an Initial Designated Claim (and
any other person or entity asserting an interest in such claim) shall be
enjoined (the “Initial Injunction”) from filing or prosecuting, with respect to
such Initial Designated Claim, any motion (a “Stay Motion”) for relief from
either (1) the automatic stay of sections 362 and 922 of the Bankruptcy
Code, as modified and extended from time to time by orders of the
Bankruptcy Court (the “Stay”), or (2) any similar injunction (together with
the Stay, the “Stay/Injunction”) that may be imposed upon the confirmation

Continued on next page.
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Plaintiff’s claims against Williams. ADR Order, ¶ 10. Thus, the ADR Order

mandated that the Settlement Agreement include a release of the Plaintiff’s claims

against Williams.

22. Indeed, the Court has twice reviewed and construed the language of

the release included in the Settlement Agreement and concluded that it releases all

City employees such as Williams.5

IV. Conclusion

23. The claims in the State Court Lawsuit were settled and released by the

Settlement Agreement. The City respectfully requests that the Court enter an order

Continued from previous page.

or effectiveness of a plan of adjustment of debts confirmed in the City’s
chapter 9 case (a “Chapter 9 Plan”).

5 See the City of Detroit’s Motion to Enforce Settlement Agreement and Order,
Pursuant to Sections 105 and 502 of the Bankruptcy Code, Approving Alternative
Dispute Resolution Procedures to Promote the Liquidation of Certain Prepetition
Claims Against Gregory Phillips and/or Dominique McCartha as Personal
Representative for the Estate of Gregory Phillips, Deceased (Doc. No. 10272),
Phillips’s response (Doc. No. 10685), the City’s reply (Doc. No. 10723), and the
Court’s order granting the City’s motion (Doc. No. 10729). See also Claimant
Michael McKay’s Motion to Enforce Agreement Resolving Claim of Michael
McKay (Doc. No. 11157), the City’s Response (Doc. No. 11181), and the Court’s
order denying McKay’s motion (Doc. No. 11289). The Plaintiff should be aware
of this because the law firm representing her was involved in the McKay matter.
Compare signature block of Doc. No. 11157 (McKay motion, listing attorney Eric
Stempien of Romano Law, PLLC) with signature block of Motion to Reinstate
(listing attorney David G. Blake of Romano Law, PLLC). The decision to proceed
in the State Court is thus surprising; counsel should be aware that the Court has
already construed the language in the release in the Settlement Agreement.
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in substantially the same form as the one attached as Exhibit 1, requiring that the

Plaintiff dismiss, or cause to be dismissed, with prejudice, the State Court Lawsuit.

Dated: September 8, 2016

MILLER, CANFIELD, PADDOCK AND
STONE, P.L.C.

By: /s/ Marc N. Swanson
Jonathan S. Green (P33140)
Marc N. Swanson (P71149)
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 496-7591
Facsimile: (313) 496-8451
swansonm@millercanfield.com

Co-Counsel for the City of Detroit

- and -

CITY OF DETROIT LAW DEPARTMENT

Charles N. Raimi (P29746)
James Noseda (P52563)
Jerry L. Ashford (P47402)
2 Woodward Avenue, Suite 500
Detroit, Michigan 48226
Phone - (313) 237-0470
Email - raimic@detroitmi.gov

Attorneys for the City of Detroit
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EXHIBIT LIST

Exhibit 1 Proposed Order

Exhibit 2 Notice of Opportunity to Respond

Exhibit 3 None

Exhibit 4 Certificate of Service

Exhibit 5 None

Exhibit 6A Proof of Claim with Complaint attached

Exhibit 6B Settlement Agreement

Exhibit 6C Motion to Reinstate
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EXHIBIT 1 – PROPOSED ORDER

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Judge Thomas J. Tucker

Chapter 9

[PROPOSED] ORDER GRANTING CITY OF DETROIT’S MOTION TO
ENFORCE SETTLEMENT AGREEMENT AND ORDER, PURSUANT TO
SECTIONS 105 AND 502 OF THE BANKRUPTCY CODE, APPROVING

ALTERNATIVE DISPUTE RESOLUTION PROCEDURES TO PROMOTE
THE LIQUIDATION OF CERTAIN PREPETITION CLAIMS AGAINST

TAMMY HOWARD AS PERSONAL REPRESENTATIVE FOR THE
ESTATE OF SHELTON BELL, JR., DECEASED

This matter came before the Court on City Of Detroit’s Motion to Enforce

Settlement Agreement and Order, Pursuant to Sections 105 and 502 of the

Bankruptcy Code, Approving Alternative Dispute Resolution Procedures to

Promote the Liquidation of Certain Prepetition Claims Against Tammy Howard as

Personal Representative for the Estate of Shelton Bell, Jr., Deceased (“Motion”);

and the Court being fully advised in the premises;

IT IS HEREBY ORDERED:

1. The Motion is granted.

2. Within five days of the entry of this Order, Tammy Howard, as

Personal Representative for the Estate of Shelton Bell, Jr., deceased, will dismiss,
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or cause to be dismissed, with prejudice Case Number 11-007122 CZ filed with the

Circuit Court for the County of Wayne, Michigan, and captioned The Estate of

Shelton Bell, Jr., by His Personal Representative, Tammy Howard v. Detroit

Police Officer Alan Williams.

3. The Court retains jurisdiction over any and all matters arising from

the interpretation or implementation of this Order.
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EXHIBIT 2 – NOTICE

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Judge Thomas J. Tucker

Chapter 9

NOTICE OF OPPORTUNITY TO RESPOND TO
CITY OF DETROIT’S MOTION TO ENFORCE SETTLEMENT

AGREEMENT AND ORDER, PURSUANT TO SECTIONS 105 AND 502 OF
THE BANKRUPTCY CODE, APPROVING ALTERNATIVE DISPUTE

RESOLUTION PROCEDURES TO PROMOTE THE LIQUIDATION OF
CERTAIN PREPETITION CLAIMS AGAINST TAMMY HOWARD AS

PERSONAL REPRESENTATIVE FOR THE ESTATE
OF SHELTON BELL, JR., DECEASED

The City of Detroit has filed papers with the Court, asking the Court to grant

its Motion to Enforce Settlement Agreement and Order, Pursuant to Sections 105

and 502 of the Bankruptcy Code, Approving Alternative Dispute Resolution

Procedures to Promote the Liquidation of Certain Prepetition Claims Against

Tammy Howard as Personal Representative for the Estate Of Shelton Bell, Jr.,

Deceased (“Motion”).

Your rights may be affected. You should read these papers carefully

and discuss them with your attorney, if you have one in this bankruptcy case.

(If you do not have an attorney, you may wish to consult one.)
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If you do not want the court to grant the Motion, or if you want the court to

consider your views on the Motion, within fourteen (14) days, you or your attorney

must:

1. File with the court a written response or an answer, explaining your

position at:1

United States Bankruptcy Court
211 West Fort Street
Detroit, Michigan 48226

If you mail your response to the court for filing, you must mail it early

enough so the court will receive it on or before the date stated above. All attorneys

are required to file pleadings electronically.

You must also mail a copy to:

Marc N. Swanson
Miller, Canfield, Paddock & Stone, PLC
150 W. Jefferson, Suite 2500
Detroit, MI 48226

2. If a response or answer is timely filed and served, the clerk will

schedule a hearing on the motion and you will be served with a notice of the date,

time and location of the hearing.

If you or your attorney do not take these steps, the court may decide that you

do not oppose the relief sought in the motion or objection and may enter an order

granting that relief.

1 Response or answer must comply with F. R. Civ. P. 8(b), (c) and (e)
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Dated: September 8, 2016

MILLER, CANFIELD, PADDOCK AND
STONE, P.L.C.

By: /s/ Marc N. Swanson
Jonathan S. Green (P33140)
Marc N. Swanson (P71149)
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 496-7591
Facsimile: (313) 496-8451
swansonm@millercanfield.com

Co-Counsel for the City of Detroit

CITY OF DETROIT LAW DEPARTMENT

Charles N. Raimi (P29746)
James Noseda (P52563)
Jerry L. Ashford (P47402)
2 Woodward Avenue, Suite 500
Detroit, Michigan 48226
Phone - (313) 237-0470
Email - raimic@detroitmi.gov

Attorneys for the City of Detroit
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EXHIBIT 3 – NONE
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EXHIBIT 4 – CERTIFICATE OF SERVICE

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Judge Thomas J. Tucker

Chapter 9

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on September 8, 2016, he caused a
copy of the foregoing CITY OF DETROIT’S MOTION TO ENFORCE
SETTLEMENT AGREEMENT AND ORDER, PURSUANT TO SECTIONS 105
AND 502 OF THE BANKRUPTCY CODE, APPROVING ALTERNATIVE
DISPUTE RESOLUTION PROCEDURES TO PROMOTE THE LIQUIDATION
OF CERTAIN PREPETITION CLAIMS AGAINST TAMMY HOWARD AS
PERSONAL REPRESENTATIVE FOR THE ESTATE OF SHELTON BELL, JR.,
DECEASED to be served upon counsel via electronic mail and first class mail as
follows:

David Blake
Romano Law PLLC
23880 Woodward Avenue
Pleasant Ridge, MI 48069
dblake@romanolawpllc.com

Dated: September 8, 2016

By: /s/ Marc N. Swanson
Marc N. Swanson (P71149)
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 496-7591
Facsimile: (313) 496-8451
swansonm@millercanfield.com
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EXHIBIT 5 – NONE
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EXHIBIT 6A – COMPLAINT
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EXHIBIT 6B – PROOF OF CLAIM
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EXHIBIT 6C – SETTLEMENT AGREEMENT
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EXHIBIT 6D– MOTION TO REINSTATE
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