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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Honorable Thomas J. Tucker

Chapter 9

CITY OF DETROIT’S MOTION AGAINST EMMANUEL PALMER FOR
(I) VIOLATION OF THE AUTOMATIC STAY, BAR DATE ORDER AND

PLAN OF ADJUSTMENT AND (II) DISMISSAL OF HIS DISTRICT
COURT LAWSUIT

The City of Detroit, Michigan (“City”), by its undersigned counsel, files its

Motion Against Emmanuel Palmer for (I) Violation of the Automatic Stay, Bar

Date Order and Plan of Adjustment and (II) Dismissal of His District Court

Lawsuit (“Motion”). In support of this Motion, the City respectfully states as

follows:

I. Introduction

1. In violation of the automatic stay, on December 18, 2013, Emmanuel

Palmer (“Plaintiff”) filed a federal court lawsuit against the City seeking monetary

damages on account of a pre-petition claim. This lawsuit should be dismissed with

prejudice for several reasons. First, it is void because it was filed in violation of

the automatic stay. Second, Plaintiff did not file a proof of claim in the City’s

bankruptcy case and is thus barred, estopped and enjoined from asserting any claim

against the City or property of the City under the Bar Date Order (as defined
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below). Finally, Plaintiff’s claims were discharged under the Plan (as defined

below) and he is enjoined from continuing his lawsuit. For these reasons, this

Court should order that the Plaintiff’s claims against the City be dismissed with

prejudice.

II. Background

A. The City’s Bankruptcy Case

2. On July 18, 2013 (“Petition Date”), the City filed this chapter 9 case.

3. On July 25, 2013, this Court entered its Order Pursuant to Section

105(a) of the Bankruptcy Code Confirming the Protections of Sections 362, 365

and 922 of the Bankruptcy Code (“Stay Confirmation Order”). [Doc. No. 167].

The Stay Confirmation Order provided in pertinent part:

Pursuant to section 362 of the Bankruptcy Code, all persons
(including individuals, partnerships, corporations, limited liability
companies and those acting for or on their behalf), all foreign or
domestic governmental units and all other entities (and all those acting
for or on their behalf) are hereby stayed, restrained and enjoined from:

…

(e) taking any action to collect, assess or recover a claim against
the City that arose before the commencement of its chapter 9
case

Stay Confirmation Order at 2.

4. On October 10, 2013, the City filed its Motion Pursuant to Section

105, 501 and 503 of the Bankruptcy Code and Bankruptcy Rules 2002 and
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3003(c), for Entry of an Order Establishing Bar Dates for Filing Proofs of Claim

and Approving Form and Manner of Notice Thereof (“Bar Date Motion”). [Doc.

No. 1146].

5. On November 21, 2013, this Court entered an order approving the Bar

Date Motion (“Bar Date Order”). [Doc. No. 1782]. The Bar Date Order

established February 21, 2014 (“Bar Date”) as the deadline for filing claims against

the City. Paragraph 6 of the Bar Date Order states that the

following entities must file a proof of claim on or before the Bar
Date…any entity: (i) whose prepetition claim against the City is not
listed in the List of Claims or is listed as disputed, contingent or
unliquidated; and (ii) that desires to share in any distribution in this
bankruptcy case and/or otherwise participate in the proceedings in this
bankruptcy case associated with the confirmation of any chapter 9
plan of adjustment proposed by the City…

Bar Date Order ¶ 6.

6. Paragraph 22 of the Bar Date Order also provided that:

Pursuant to sections 105(a) of the Bankruptcy Code and Bankruptcy
Rule 3003(c)(2), any entity that is required to file a proof of claim
in this case pursuant to the Bankruptcy Code, the Bankruptcy
Rules or this Order with respect to a particular claim against the
City, but that fails properly to do so by the applicable Bar Date,
shall be forever barred, estopped and enjoined from: (a) asserting
any claim against the City or property of the City that (i) is in an
amount that exceeds the amount, if any, that is identified in the List of
Claims on behalf of such entity as undisputed, noncontingent and
liquidated or (ii) is of a different nature or a different classification or
priority than any Scheduled Claim identified in the List of Claims on
behalf of such entity (any such claim under subparagraph (a) of this
paragraph being referred to herein as an “Unscheduled Claim”); (b)
voting upon, or receiving distributions under any Chapter 9 Plan in
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this case in respect of an Unscheduled Claim; or (c) with respect to
any 503(b)(9) Claim or administrative priority claim component of
any Rejection Damages Claim, asserting any such priority claim
against the City or property of the City.

Bar Date Order ¶ 22 (emphasis added).

7. Finally, paragraph 26 of the Bar Date Order provided:

Pursuant to Bankruptcy Rule 2002(f), the City shall publish the Bar
Date Notice, once, in the Detroit Free Press, The Detroit News and
national editions of USA Today and The Wall Street Journal at least
28 days prior to the General Bar Date, which publication is hereby
approved and shall be deemed good, adequate and sufficient
publication notice of the Bar Dates. The City is authorized to modify
the Bar Date Notice to the extent necessary or appropriate to conform
the Bar Date Notice to publication and minimize expense.

Bar Date Order ¶ 26.1

8. In accordance with the Bar Date Order, notice of the General Bar Date

was published in the Detroit News, the Detroit Free Press, USA Today and the

Wall Street Journal. [Doc. Nos. 3007, 3008, 3009].

B. Plaintiff Files His District Court Lawsuit

9. In violation of the automatic stay and the Stay Confirmation Order, on

December 18, 2013, Plaintiff filed a complaint (“Complaint”) against the Wayne

County Sheriff’s Department, the City and John Doe 1 in the United States District

1 The City requested that the Court grant it the authority to publish the Bar Date
Notice pursuant to Bankruptcy Rule 2002(l) because it was anticipated that there
may be parties with potential claims against the City that the City was not able to
identify. Bar Date Motion ¶ 34.
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Court for the Eastern District of Michigan, (“District Court”), case number 13-

15164 (“District Court Lawsuit”). The Complaint is attached as Exhibit 6A.

10. Plaintiff alleges that on December 19, 2010, he was assaulted during a

raid on an afterhours club. Complaint ¶ 3. Plaintiff further alleges that on that

same date his van was illegally seized by the Wayne County Sheriff’s Department

after the raid. Complaint ¶ 9.

11. Over five months after the General Bar Date, the City was served with

the Complaint by the United States Marshall’s office on or about July 24, 2014.

Exhibit 6B, Process Receipt and Return. The City was not aware of Plaintiff’s

potential claims against it until it received the Complaint. Exhibit 5, Declaration of

Michael M. Muller. Consequently, Plaintiff was not personally served with notice

of the General Bar Date.

12. On August 5, 2014, the City filed a Notice of Suggestion of

Bankruptcy Case and Application of the Automatic Stay. [Doc. No. 20 in District

Court Lawsuit], Exhibit 6C. On August 8, 2014, the District Court entered its

Order (1) Staying and Administratively Closing Case and (2) Denying Without

Prejudice Plaintiff’s Motion to Appoint Counsel (DKT. 19). [Doc. No. 21 in

District Court Lawsuit], Exhibit 6D.
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C. The City’s Confirmed Plan

13. On October 22, 2014, the City filed its Eighth Amended Plan of the

Adjustment of Debts of the City of Detroit (October 22, 2014) (“Plan”). [Doc. No.

8045].

14. On November 12, 2014, this Court entered an order confirming the

Plan (“Confirmation Order”). [Doc. No. 8272]. On December 10, 2014, the Plan

became effective (“Effective Date”). [Doc. No. 8649]. After the Complaint was

served on the City and it became aware of the Plaintiff’s claims, the Plaintiff was

added to the appropriate service list. As a result, Plaintiff was personally served

with a notice of the Effective Date. [Doc. No. 9000-1 at Page 350 of 569].

15. The discharge provision in the Plan provides

Except as provided in the Plan or in the Confirmation Order, the rights
afforded under the Plan and the treatment of Claims under the Plan
will be in exchange for and in complete satisfaction, discharge and
release of all Claims arising on or before the Effective Date. Except
as provided in the Plan or in the Confirmation Order, Confirmation
will, as of the Effective Date, discharge the City from all Claims or
other debts that arose on or before the Effective Date, and all debts of
the kind specified in section 502(g), 502(h) or 502(i) of the
Bankruptcy Code, whether or not (i) proof of Claim based on such
debt is Filed or deemed Filed pursuant to section 501 of the
Bankruptcy Code, (ii) a Claim based on such debt is allowed pursuant
to section 502 of the Bankruptcy Code or (ii) the Holder of a Claim
based on such debt has accepted the Plan.

Plan, Art. III.D.4.

16. With certain exceptions not applicable here, the Plan does not afford

any right to distributions or payments to claimants that did not timely file proofs of
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claim. Plan Art. I.A.19; Art. I.A.134; Art. VI.A.1. Such claims are not Allowed

Claims under the Plan and thus are not entitled to distributions under the Plan. Id.

(“Notwithstanding any other provision of the Plan, no payments or Distributions

shall be made on account of a Disputed Claim until such Claim becomes an

Allowed Claim.”).

17. The Plan injunction set forth in Article III.D.5 also provides in

pertinent part:

Injunction

On the Effective Date, except as otherwise provided herein
or in the Confirmation Order,

a. all Entities that have been, are or may be holders of
Claims against the City…shall be permanently enjoined from
taking any of the following actions against or affecting the City or
its property…

1. commencing, conducting or continuing in any
manner, directly or indirectly, any suit, action or other
proceeding of any kind against or affect the City of its property…

5. proceeding in any manner in any place
whatsoever that does not conform or comply with the provisions
of the Plan or the settlements set forth herein to the extent such
settlements have been approved by the Bankruptcy Court in
connection with Confirmation of the Plan; and

6. taking any actions to interfere with the
implementation or consummation of the Plan.

Plan, Article III.D.5 (emphasis supplied).
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18. The Court also retained jurisdiction to enforce the Plan injunction and

to resolve any suits that may arise in connection with the consummation,

interpretation or enforcement of the Plan. Plan, Art. VII. F, G, I.

D. The District Court Lawsuit is Reopened

19. On April 3, 2015, the District Court entered orders reopening the case

and again referred it to a Magistrate Judge for all pretrial proceedings. [Doc. Nos.

26 & 27 in District Court Lawsuit]. On May 15, 2015, the District Court ordered

the City to file an answer to the complaint or otherwise respond. [Doc. No. 28 in

District Court Lawsuit].

20. The City filed a motion to dismiss on September 24, 2015 (“Motion to

Dismiss”). [Doc. No. 37 in District Court Lawsuit], Exhibit 6E. In the Motion to

Dismiss, the City asserted that the Plaintiff’s claims should be dismissed with

prejudice due to his failure to file a proof of claim in the City’s bankruptcy case.

21. Plaintiff filed a document labeled a response to the motion to dismiss,

which merely indicated that he had no legal training and no knowledge of

bankruptcy law. [Doc. No. 40 in District Court Lawsuit]. On January 27, 2016,

the Magistrate Judge issued a Report and Recommendation on the Motion to

Dismiss. [Doc. No. 53 in District Court Lawsuit], Exhibit 6F.

22. The Report and Recommendation provided that

It is not clear from the record before the Court that plaintiff’s claims
were, in fact, unknown to the City at the time the bankruptcy petition
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was filed or before the expiration of the claims bar date. While
plaintiff has not provided a substantive response to the motion, the
City has not proffered any evidence affirmatively establishing that it
was unaware of plaintiff’s claim before the lawsuit was filed and
during the pertinent time. In the absence of such affirmative
evidence, the undersigned is not inclined to recommend dismissal.

Report and Recommendation at 11. As a result, the Motion to Dismiss was denied

without prejudice.

III. Argument

A. The District Court Lawsuit Was Filed in Violation of the
Automatic Stay and is Void

23. The District Court Lawsuit was filed in violation of the automatic stay

and is void.

24. In Easley v. Pettibone, the Sixth Circuit held that actions taken in

violation of the stay are “invalid and voidable and shall be voided absent limited

equitable circumstances.” Easley v. Pettibone Michigan Corp., 990 F.2d 905, 911

(6th Cir. 1993). Before Easley, the rule in the Sixth Circuit was that actions taken

in violation of the automatic stay were void. Id. at 909 (citing In re Potts, 142 F.2d

883, 888, 890 (6th Cir.1944), cert. denied, 324 U.S. 868, 65 S.Ct. 910, 89 L.Ed.

1423 (1945), but see In re Smith, 876 F.2d 524 (6th Cir.1989)).

25. In Easley, the Sixth Circuit changed its position for two reasons: First,

bankruptcy courts may annul the stay retroactively to validate actions taken by a

party at a time when he or she was unaware of the stay. Id. at 909-10. The Easley
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court reasoned that if it was to give effect to the statutory authority to annul a stay,

such actions can only be described as invalid and voidable, since void actions are

incapable of later cure of validation. Id. at 910.

26. The second reason for concluding that actions in violation of the

automatic stay are voidable rather than void was the recognition by several circuits

of a narrow equitable exception to the operation of the stay. Easley, 990 F.2d at

910 (citing In re Calder, 907 F.2d 953 (10th Cir. 1990); Matthews v. Rosense, 739

F.2d 249 (7th Cir. 1984); In re Smith Corset Shops, 636 F.2d 971 (1st Cir. 1982)).

This equitable exception arises when debtors attempt to use the stay as a shield

after an unreasonable delay in asserting the debtor’s rights under section 362.

27. In In re Calder, the debtor failed to notify the creditor of his

bankruptcy while actively participating in state court litigation. The Tenth Circuit

held “where the debtor unreasonably withholds notice, and where the creditor

would be prejudiced, the debtor cannot use the automatic stay provision ‘a trump

card played after an unfavorable result was reached in state court.’” Easley, 990

F.2d at 910 (quoting In re Calder, 907 F.2d at 956–57).

28. None of the limited equitable circumstances apply here. This case is

unlike any of the cases examined by Easley, which permitted an equitable

exception. First, the City’s bankruptcy filing in July 2013 was massively

publicized. Second, the City promptly notified the Plaintiff upon its receipt of the
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Complaint that the automatic stay applied when it filed the Notice of Suggestion of

Bankruptcy and Automatic Stay in August 2014, months before confirmation of

the Plan and the Effective Date. As a result, the District Court Lawsuit was

administratively closed. Nothing in this case justifies invoking the narrow

exception in Easley.

B. The District Court Lawsuit Violates the Plan and the Bar Date
Order

29. The Plaintiff’s claims against the City in the District Court Lawsuit

should be dismissed with prejudice. Pursuant to the Plan, the Plaintiff’s claims

against the City are discharged and he is enjoined from, among other things,

continuing any action against the City with respect to those claims. Plan, Art.

III.D.4, p. 50; Plan, Art. III.D.5, p. 50. As such, Plaintiff violated the Plan

injunction and discharge provisions by continuing to prosecute the District Court

Lawsuit against the City.

30. Furthermore, Plaintiff did not file a proof of claim by the General Bar

Date and has at no time after the General Bar Date filed an untimely proof of claim

or a motion for permission to file an untimely proof of claim. Plaintiff was not a

known creditor of the City until he served the City with the Complaint five months

after the General Bar Date. The court in In re Drexel Burnham explained

Known creditors are defined as creditors that a debtor knew of, or
should have known of, when serving notice of the bar date. Among
known creditors may be parties who have made a demand for
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payment against a debtor in one form or another before the
compilation of a debtor's schedules. Typically, a known creditor may
have engaged in some communication with a debtor concerning the
existence of the creditor's claim. This communication by itself does
not necessarily make the creditor known. Direct knowledge based on
a demand for payment is not, however, required for a claim to be
considered “known.” A known claim arises from facts that would alert
the reasonable debtor to the possibility that a claim might reasonably
be filed against it.

In re Drexel Burnham Lambert Group, Inc., 151 B.R. 674, 681(Bankr. S.D.N.Y.

1993). There is no evidence that the Plaintiff communicated to the City the

existence of the alleged claim prior to service of the Complaint. Nor are there any

allegations in the Complaint or in the District Court record that would suggest the

City should have been aware of the possibility that a claim might reasonably be

filed against it prior to its receipt of the Complaint.

31. Consequently, the City could not have provided individualized notice

of the General Bar Date to the Plaintiff and the publication notice provided by the

City in both local and national newspapers was proper and sufficient notice of the

General Bar Date. See Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306,

317 (1950) (“…in the case of persons missing or unknown, employment of an

indirect and even a probably futile means of notification is all that the situation

permits and creates no constitutional bar to a final decree foreclosing their

rights.”); Wright v. Corning, 679 F.3d 101, 107-08 (3d Cir. 2012) (“As the District

Court noted, we generally hold that for unknown claimants, like the Plaintiffs,
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notice by publication in national newspapers is sufficient to satisfy the

requirements of due process, particularly if it is supplemented by notice in local

papers.”); Bar Date Order ¶ 26.

32. Plaintiff is thus barred, estopped and enjoined from asserting any

claim against the City or property of the City under the Bar Date Order. Bar Date

Order ¶ 22.

IV. Conclusion

33. The City respectfully requests that this Court enter an order in

substantially the same form as the one attached as Exhibit 1, (a) granting the

Motion; (b) requiring the Plaintiff to dismiss, or cause to be dismissed, with

prejudice the District Court Lawsuit; and (c) permanently barring, estopping and

enjoining the Plaintiff from asserting any claims described in the District Court

Lawsuit, or the alleged conduct forming the basis of the District Court Lawsuit,

against the City or property of the City. The City sought, but did not obtain,

concurrence to the relief sought in the Motion.



26059929.1\022765-00213 14

March 29, 2016 Respectfully submitted,

By: /s/ Marc N. Swanson
Jonathan S. Green (P33140)
Marc N. Swanson (P71149)
MILLER, CANFIELD, PADDOCK AND
STONE, P.L.C.
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 496-7591
Facsimile: (313) 496-8451
green@millercanfield.com
swansonm@millercanfield.com

Charles N. Raimi (P29746)
Deputy Corporation Counsel
City of Detroit Law Department
2 Woodward Avenue, Suite 500
Coleman A. Young Municipal Center
Detroit, Michigan 48226
Telephone: (313) 237-5037
Facsimile: (313) 224-5505
raimic@detroitmi.gov

ATTORNEYS FOR THE CITY OF DETROIT
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EXHIBIT 1 – PROPOSED ORDER

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Honorable Thomas J. Tucker

Chapter 9

[PROPOSED] ORDER GRANTING CITY OF DETROIT’S MOTION
AGAINST EMMANUEL PALMER FOR (I) VIOLATION OF THE

AUTOMATIC STAY, BAR DATE ORDER AND PLAN OF ADJUSTMENT
AND (II) DISMISSAL OF HIS DISTRICT COURT LAWSUIT

This matter, having come before the court on the City of Detroit’s Motion

Against Emmanuel Palmer for (I) Violation of the Automatic Stay, Bar Date Order

and Plan of Adjustment and (II) Dismissal of His District Court Lawsuit

(“Motion”), upon proper notice and a hearing, the Court being fully advised in the

premises, and there being good cause to grant the relief requested,

THE COURT ORDERS THAT:

1. The Motion is granted.

2. Within five days of the entry of this Order, Emmanuel Palmer shall

dismiss, or cause to be dismissed, with prejudice the City of Detroit from Case No.

13-15164 filed in the United States District Court for the Eastern District of

Michigan (“District Court Lawsuit”).
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3. Emmanuel Palmer is permanently barred, estopped and enjoined from

asserting any claims described in the District Court Lawsuit, or the alleged conduct

forming the basis of the District Court Lawsuit, against the City of Detroit or

property of the City of Detroit, in the District Court Lawsuit or in any other action

or proceeding.

4. The Court shall retain jurisdiction over any and all matters arising

from the interpretation or implementation of this Order.
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EXHIBIT 2 – NOTICE

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Honorable Thomas J. Tucker

Chapter 9

NOTICE OF OPPORTUNITY TO RESPOND TO CITY OF DETROIT’S
MOTION AGAINST EMMANUEL PALMER FOR (I) VIOLATION OF

THE AUTOMATIC STAY, BAR DATE ORDER AND PLAN OF
ADJUSTMENT AND (II) DISMISSAL OF HIS DISTRICT COURT

LAWSUIT

The City of Detroit has filed its Motion Against Emmanuel Palmer for (I)

Violation of the Automatic Stay, Bar Date Order and Plan of Adjustment and (II)

Dismissal of His District Court Lawsuit.

Your rights may be affected. You should read these papers carefully

and discuss them with your attorney.

If you do not want the Court to enter an Order granting the City of Detroit’s

Motion Against Emmanuel Palmer for (I) Violation of the Automatic Stay, Bar

Date Order and Plan of Adjustment and (II) Dismissal of His District Court

Lawsuit, within 14 days, you or your attorney must:
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1. File with the court a written response or an answer, explaining your

position at:1

United States Bankruptcy Court
211 W. Fort St., Suite 1900

Detroit, Michigan 48226

If you mail your response to the court for filing, you must mail it early

enough so that the court will receive it on or before the date stated above. You

must also mail a copy to:

Miller, Canfield, Paddock & Stone, PLC
Attn: Marc N. Swanson

150 West Jefferson, Suite 2500
Detroit, Michigan 48226

2. If a response or answer is timely filed and served, the clerk will schedule

a hearing on the motion and you will be served with a notice of the date, time, and

location of that hearing.

If you or your attorney do not take these steps, the court may decide

that you do not oppose the relief sought in the motion or objection and may

enter an order granting that relief.

1 Response or answer must comply with F. R. Civ. P. 8(b), (c) and (e).
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MILLER, CANFIELD, PADDOCK AND STONE, P.L.C.

By: /s/ Marc N. Swanson
Marc N. Swanson (P71149)
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 496-7591
Facsimile: (313) 496-8451
swansonm@millercanfield.com

Dated: March 29, 2016
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EXHIBIT 3 – NONE
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EXHIBIT 4 – CERTIFICATE OF SERVICE

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Honorable Thomas J. Tucker

Chapter 9

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on March 29, 2016 the foregoing City

of Detroit’s Motion Against Emmanuel Palmer for (I) Violation of the Automatic

Stay, Bar Date Order and Plan of Adjustment and (II) Dismissal of His District

Court Lawsuit was filed and served via the Court’s electronic case filing and notice

system and served upon the individual listed below via first class mail:

Emmanuel Palmer
3888 19th Street
Ecorse, MI 48229

DATED: March 29, 2016

By: /s/ Marc N. Swanson
Marc N. Swanson
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 496-7591
Facsimile: (313) 496-8451
swansonm@millercanfield.com
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Exhibit 5 – Declaration of Michael S. Muller
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Exhibit 6A – Complaint
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Exhibit 6B – Process Receipt and Return



4:13-cv-15164-MAG-SDD   Doc # 18   Filed 07/30/14   Pg 1 of 3    Pg ID 53



4:13-cv-15164-MAG-SDD   Doc # 18   Filed 07/30/14   Pg 2 of 3    Pg ID 54



4:13-cv-15164-MAG-SDD   Doc # 18   Filed 07/30/14   Pg 3 of 3    Pg ID 55



26059929.1\022765-00213 4

Exhibit 6C – Notice of Suggestion of Bankruptcy and Automatic Stay



UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

 

EMMANUEL PALMER, 

 

  Plaintiff,   

 

v 

Honorable: Mark A. Goldsmith 

Magistrate: Michael J. Hluchaniuk 

WAYNE COUNTY SHERIFF’S   Case No. 4:13-cv-15164 

DEPARTMENT;  CITY OF 

DETROIT;  JOHN DOE 1, 

 

  Defendants. 

 

 

 

Emmanuel Palmer      Michael M. Muller (P-38070) 

In Pro Per       Attorney for City of Detroit 

3888 19th Street      2 Woodward Avenue, Ste. 500 

Ecorse, MI 48229      Detroit, MI 48226 

        (313) 237-5052 

 

 

NOTICE OF SUGGESTION OF BANKRUPTCY CASE AND 

APPLICATION OF THE AUTOMATIC STAY 

 

PLEASE TAKE NOTICE THAT, on July 18, 2013 (the "Petition Date"), 

the City of Detroit, Michigan (the "City") filed a petition for relief under chapter 9 

of title 11 of the United States Code (the "Bankruptcy Code"). The City's bankruptcy 

case is captioned In re City of Detroit, Michigan, Case No. 13-53846, (Bankr. E.D. 

Mich.) (the "Chapter 9 Case"), and is pending in the United States Bankruptcy Court 

4:13-cv-15164-MAG-SDD   Doc # 20   Filed 08/05/14   Pg 1 of 5    Pg ID 58



for the Eastern District of Michigan (the "Bankruptcy Court"). A copy of the 

voluntary petition filed with the Bankruptcy Court commencing the Chapter 9 Case 

is attached hereto as Exhibit A. 

PLEASE TAKE FURTHER NOTICE THAT, in accordance with the 

automatic stay imposed by operation of sections 362 and 922 of the Bankruptcy 

Code (the "Stay"), from and after the Petition Date, no act to (i) exercise control over 

property of the City or (ii) collect, assess or recover a claim against the City that 

arose before the commencement of the Chapter 9 Case may be commenced or 

continued against the City without the Bankruptcy Court first issuing an order lifting 

or modifying the Stay for such specific purpose. Also, see Stay Order dated July 25, 

2013, entered by Judge Steven Rhodes attached hereto and marked as Exhibit B. 

PLEASE TAKE FURTHER NOTICE THAT, in accordance with the Stay, 

from and after the Petition Date, no cause of action arising prior to, or relating to the 

period prior to, the Petition Date may be commenced or continued against (i) the 

City, in any judicial, administrative or other action or proceeding, or (ii) an officer 

or inhabitant of the City, in any judicial, administrative or other action or proceeding 

that seeks to enforce a claim against the City, and no related judgment or order may 

be entered or enforced against the City outside of the Bankruptcy Court without the 

Bankruptcy Court first issuing an order lifting or modifying the Stay for such 

specific purpose. 
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PLEASE TAKE FURTHER NOTICE THAT actions taken in violation of 

the Stay, and judgments or orders entered or enforced against the City, or its officers 

or inhabitants to enforce a claim against the City, while the Stay is in effect, are void 

and without effect. 

PLEASE TAKE FURTHER NOTICE THAT neither the Bankruptcy Court 

nor the United States District Court for the Eastern District of Michigan has issued 

an order lifting or modifying the Stay for the specific purpose of allowing any party 

to the above-captioned proceeding to commence or continue any cause of action 

against the City or its officers or inhabitants. As such, the above-captioned 

proceeding may not be prosecuted, and no valid judgment or order may be entered 

or enforced against the City or its officers or inhabitants. 

PLEASE TAKE FURTHER NOTICE THAT, in light of the foregoing, 

the City will not defend against, or take any other action with respect to, the above-

captioned proceeding while the Stay remains in effect. 

PLEASE TAKE FURTHER NOTICE THAT the City hereby expressly 

reserves all rights with respect to the above-captioned proceeding, including, but 

not limited to, the right to move to vacate any judgment entered in the above-

captioned proceeding as void. 
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Respectfully submitted, 

 

/s/Michael M. Muller 

MICHAEL M. MULLER (P-38070) 

Senior Assistant Corporation Counsel 

2 Woodward Avenue, Suite 500 

Detroit, MI 48226 

Dated: August 5, 2014    (313) 237-5052 
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

 

EMMANUEL PALMER, 

 

  Plaintiff,   

 

v 

Honorable: Mark A. Goldsmith 

Magistrate: Michael J. Hluchaniuk 

WAYNE COUNTY SHERIFF’S   Case No. 4:13-cv-15164 

DEPARTMENT;  CITY OF 

DETROIT;  JOHN DOE 1, 

 

  Defendants. 

 

 

 

Emmanuel Palmer      Michael M. Muller (P-38070) 

In Pro Per       Attorney for City of Detroit 

3888 19th Street      2 Woodward Avenue, Ste. 500 

Ecorse, MI 48229      Detroit, MI 48226 

        (313) 237-5052 

 

 

PROOF OF SERVICE 

The undersigned certifies that a copy of Notice of Suggestion of Bankruptcy 

Case and Application of the Automatic Stay and this Proof of Service was served 

on the attorneys of record to the above cause by mailing the same to him at the 

address set forth in his complaint on August 5, 2014. 

 

I declare that the statements above are true to the best of my information, 

knowledge and belief. 

 

 

/s/ Michael M. Muller 
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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

-----------------------------------------------------
 
In re 
 
CITY OF DETROIT, MICHIGAN,  
  
    Debtor. 
 
 
-----------------------------------------------------

x
:
:
:
:
:
:
:
:
x

 
 
Chapter 9 
 
Case No. 13-53846  
 
Hon. Steven W. Rhodes 
 

 

ORDER PURSUANT TO SECTION 105(a) OF THE  
BANKRUPTCY CODE EXTENDING THE CHAPTER 9 STAY TO 

CERTAIN (A) STATE ENTITIES, (B) NON OFFICER EMPLOYEES  
AND (C) AGENTS AND REPRESENTATIVES OF THE DEBTOR 

This matter coming before the Court on the Motion of Debtor, 

Pursuant to Section 105(a) of the Bankruptcy Code, for Entry of an Order, 

Extending the Chapter 9 Stay to Certain (A) State Entities, (B) Non-Officer 

Employees and (C) Agents and Representatives of the Debtor (the "Motion"),1 

filed by the City of Detroit, Michigan (the "City"); the Court having reviewed the 

Motion and the Orr Declaration and having considered the statements of counsel 

and the evidence adduced with respect to the Motion at a hearing before the Court 

(the "Hearing"); and the Court finding that:  (a) the Court has jurisdiction over this 

                                                 
1  Capitalized terms not otherwise defined herein have the meanings given to 

them in the Motion. 

13-53846-swr    Doc 166    Filed 07/25/13    Entered 07/25/13 13:37:18    Page 1 of 3

4:13-cv-15164-MAG-SDD   Doc # 20-2   Filed 08/05/14   Pg 1 of 3    Pg ID 79



 -2-  

matter pursuant to 28 U.S.C. §§ 157 and 1334, (b) this is a core proceeding 

pursuant to 28 U.S.C. § 157(b), (c) notice of the Motion and the Hearing was 

sufficient under the circumstances, (d) the unusual circumstances present in this 

chapter 9 case warrant extending the Chapter 9 Stay to the State Entities, the 

Non-Officer Employees and the City Agents and Representatives; and the Court 

having determined that the legal and factual bases set forth in the Motion and the 

Orr Declaration and at the Hearing establish just cause for the relief granted herein;  

IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED.   

2. Pursuant to section 105(a) of the Bankruptcy Code, the 

Chapter 9 Stay hereby is extended to apply in all respects (to the extent not 

otherwise applicable) to the State Entities (defined as the Governor, the State 

Treasurer and the members of the Loan Board, collectively with the State 

Treasurer and the Governor, and together with each entity's staff, agents and 

representatives), the Non-Officer Employees and the City Agents and 

Representatives.  

3. For the avoidance of doubt, each of the Prepetition Lawsuits 

hereby is stayed, pursuant to section 105(a) of the Bankruptcy Code, pending 

further order of this Court.   
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4. This order is entered without prejudice to the right of any 

creditor to file a motion for relief from the stay imposed by this order using the 

procedures of and under the standards of 11 U.S.C. § 362(d)-(g). 

. 

Signed on July 25, 2013  
_             /s/ Steven Rhodes             _ 

Steven Rhodes                                
United States Bankruptcy Judge  
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Exhibit 6D – Order (1) Staying and Administratively Closing Case and (2)
Denying Without Prejudice Plaintiff’s Motion to Appoint Counsel (DKT. 19)



UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

EMMANUEL PALMER, 
 
  Plaintiff, 
 
v.        Case No. 13-cv-15164 
        HON. MARK A. GOLDSMITH 
WAYNE COUNTY SHERIFF’S 
DEPARTMENT, et al., 
 
  Defendants. 
____________________________/ 
 
ORDER (1) STAYING AND ADMINISTRATIVELY CLOSING CASE and (2) DENYING 
WITHOUT PREJUDICE PLAINTIFF’S MOTION TO APPOINT COUNSEL (DKT. 19) 

 
 On August 5, 2014, Defendant City of Detroit filed a “Notice of Suggestion of 

Bankruptcy Case and Application of the Automatic Stay” (Dkt. 20).  Because of the bankruptcy 

filing by the City of Detroit and the July 25, 2013 stay order issued by the Bankruptcy Court, it is 

ORDERED that the instant action is stayed until further order of the Court. 

 It is further ORDERED that this case is CLOSED for administrative and statistical 

purposes without prejudice.  This closing does not constitute a decision on the merits. 

 It is further ORDERED that if the bankruptcy stay is removed, or a party obtains relief 

from the stay, then the case may be reopened upon the motion of any party. 

 It is further ORDERED that this Order does not bar any party from applying to the 

bankruptcy court for appropriate relief as permitted by law. 

 Currently pending on the docket is Plaintiff’s motion for appointment of counsel (Dkt. 

19).  Because the case is presently stayed and administratively closed, the Court denies without 
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prejudice Plaintiff’s motion for appointment of counsel.  In the event the case is reopened and 

the stay lifted, Plaintiff would be free to refile his motion for appointment of counsel. 

 SO ORDERED. 

Dated:  August 8, 2014    s/Mark A. Goldsmith    
             Flint, Michigan    MARK A. GOLDSMITH 
       United States District Judge 
 

CERTIFICATE OF SERVICE 
 

 The undersigned certifies that the foregoing document was served upon counsel of record 
and any unrepresented parties via the Court's ECF System to their respective email or First Class 
U.S. mail addresses disclosed on the Notice of Electronic Filing on August 8, 2014. 
 
       s/Deborah J. Goltz    
       DEBORAH J. GOLTZ 
       Case Manager 
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Exhibit 6E – Motion to Dismiss



 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

 

EMMANUEL PALMER, 

 

  Plaintiff,   

 

v. 

Honorable: Mark A. Goldsmith 

Magistrate: Michael J. Hluchaniuk 

WAYNE COUNTY SHERIFF’S   Case No. 4:13-cv-15164 

DEPARTMENT; CITY OF 

DETROIT; JOHN DOE 1, 

 

  Defendants. 

 

 

Emmanuel Palmer     Michael M. Muller (P-38070) 

In Pro Per       Attorney for City of Detroit 

3888 19th Street      2 Woodward Avenue, Ste. 500 

Ecorse, MI 48229      Detroit, MI 48226 

        (313) 237-5052 

 

Sue Hammoud (P-64542) 

Attorney for Sheriff’ Dept. 

500 Griswold Street, 11th Floor 

Detroit, MI 48226 

(313) 224-6669 

 
 

 

CITY OF DETROIT’S MOTION TO DISMISS 

 NOW COMES defendant, City of Detroit, and for its motion to dismiss, 

states as follows: 
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1. That on December 18, 2013, plaintiff filed the instant lawsuit naming City of 

Detroit and Wayne County Sheriff’s Department as party defendants. 

2. That plaintiff asserts he was at an after-hours club which was raided by 

Wayne County deputies and Detroit police officers, and that he was the 

victim of a wrongful arrest through the use of excessive force. 

3. That on July 18, 2013, the City of Detroit filed a petition for relief under 

Chapter 9 of Title 11 of the United States Code in the United States 

Bankruptcy Court for the Eastern District of Michigan (Case No. 13-53846). 

4. That on November 21, 2013, the Bankruptcy Court entered an order 

pursuant to sections 105, 501, and 503 of the Bankruptcy Code and 

Bankruptcy Rules 2002 and 3003(c) establishing Bar Dates for Filing Proofs 

of Claim and Approving Form and Manner of Notice Thereof (“Bar Date 

Order”).   

5. The Bar Date Order established February 21, 2014 (“General Bar Date”) as 

the deadline for filing claims against the City.   

6. That at no time did plaintiff file a Proof of Claim with the Bankruptcy Court 

relative to the instant lawsuit. 

7. That plaintiff’s claims are discharged pursuant to the Eighth Amended Plan 

of Adjustment of Debts of the City of Detroit.  (as more fully set forth in the 

brief attached hereto). 
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WHEREFORE, defendant, City of Detroit respectfully requests this 

honorable court enter an order dismissing plaintiff claims against the City of 

Detroit, with prejudice and without costs. 

Respectfully submitted, 

 

/s/Michael M. Muller 

MICHAEL M. MULLER (P-38070) 

                                                              Senior Assistant Corporation Counsel 

2 Woodward Avenue, Suite 500 

Detroit, MI 48226 

Dated: September 24, 2015                  (313) 237-5052 
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

 

EMMANUEL PALMER, 

 

  Plaintiff,   

 

v. 

Honorable: Mark A. Goldsmith 

Magistrate: Michael J. Hluchaniuk 

WAYNE COUNTY SHERIFF’S   Case No. 4:13-cv-15164 

DEPARTMENT; CITY OF 

DETROIT; JOHN DOE 1, 

 

  Defendants. 

 

 

Emmanuel Palmer     Michael M. Muller (P-38070) 

In Pro Per       Attorney for City of Detroit 

3888 19th Street      2 Woodward Avenue, Ste. 500 

Ecorse, MI 48229      Detroit, MI 48226 

        (313) 237-5052 

 

Sue Hammoud (P-64542) 

Attorney for Sheriff’ Dept. 

500 Griswold Street, 11th Floor 

Detroit, MI 48226 

(313) 224-6669 

 
 

 

 

BRIEF IN SUPPORT OF 

 CITY OF DETROIT’S MOTION TO DISMISS 
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STATEMENT OF FACTS 

On July 18, 2013, the City of Detroit filed a petition for relief under Chapter 

9 of Title 11 of the United States Code in the United States Bankruptcy Court for the 

Eastern District of Michigan (Case No. 13-53846).      By Court Orders dated July 

25, 2013, Judge Steven Rhodes stayed all existing and future lawsuits during the  

pendency of the bankruptcy.  (Exhibit A).  In direct violation of Judge Rhodes’ stay 

orders, on December 18, 2013, plaintiff filed the above captioned lawsuit naming 

the Wayne County Sheriff’s Department and the City of Detroit as party defendants.  

(Exhibit B).  Plaintiff asserts that on December 19, 2010 he was falsely arrested 

through the use of excessive force while attending an after-hours club.  The City of 

Detroit was served with summons and complaint by the United States Marshall’s 

office on July 30, 2014.  (Exhibit C). 

On December 10, 2014 the Eighth Amended Plan for the Adjustment of Debts 

for the City of Detroit became effective.  (Exhibit D).  On April 3, 2015, this 

honorable court entered an order reopening the subject case, and by order dated May 

15, 2015, the court ordered the City of Detroit to respond to plaintiff’s complaint.  

On May 15, 2015, the City filed an answer to plaintiff’s complaint and a notice of 

injunction barring plaintiff from the continued prosecution of the instant lawsuit, and  

the documents were served on plaintiff.  However, plaintiff has failed to voluntarily  
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Dismiss the above captioned matter.  It is the City’s position that plaintiff’s claims 

against the City must be dismissed with prejudice. 

LAW AND ARGUMENT 

Plaintiff did not make a creditor’s claim with the Bankruptcy Court, and as 

such, his claims in the instant lawsuit against the City for injuries arising out of pre-

petition events which allegedly transpired December 19, 2010 are discharged.  

(Exhibit D, pp 1-2).   In addition, plaintiff is enjoined from continuing in any manner, 

directly or indirectly, any suit pending on the plan’s effective date, and such suits 

must be withdrawn or dismissed with prejudice.  (Exhibit D, pp3-4).   

On July 18, 2013, the City filed a petition for relief under Chapter 9 if Title 

11 of the United States Code captioned In re City of Detroit, Michigan, Case No. 

13-53846 (Bankr. E.D. Mich.).  On November 21, 2013, the Bankruptcy Court 

entered an order pursuant to sections 105, 501, and 503 of the Bankruptcy Code and 

Bankruptcy Rules 2002 and 3003(c) establishing Bar Dates for Filing Proofs of 

Claim and Approving Form and Manner of Notice Thereof (“Bar Date Order”).  

(Exhibit E).  The Bar Date Order established February 21, 2014 (“General Bar 

Date”) as the deadline for filing claims against the City.  Paragraph 6 of the Bar Date 

Order states that the: 

following entities must file a proof of claim on or before the Bar 

Date…any entity: (i) whose prepetition claim against the City is not 
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listed in the List of Claims or is listed as disputed, contingent or 

unliquidated; and (ii) that desires to share in any distribution in this 

bankruptcy case and/or otherwise participate in the proceedings in this 

bankruptcy case associated with the confirmation of any chapter 9 plan 

of adjustment proposed by the City…(Exhibit E, ¶ 6). 

Paragraph 22 provides as follows: 

 Pursuant to sections 105(a) of the Bankruptcy Code and 

Bankruptcy Rule 3003(c)(2), any entity that is required to file a proof 

of claim in this case pursuant to the Bankruptcy Code, the 

Bankruptcy Rules or this Order with respect to a particular claim 

against the City, but that fails properly to do so by the applicable 

Bar Date, shall be forever barred, estopped and enjoined from: (a) 

asserting any claim against the City or property of the City that (i) 

is in an amount that exceeds the amount, if any, that is identified in the 

List of Claims on behalf of such entity as undisputed, non-contingent 

and liquidated or (ii) is of a different nature or a different classification 

or priority than any Scheduled Claim identified in the List of Claims on 

behalf of such entity (any such claim under subparagraph (a) of this 

paragraph being referred to herein as an “Unscheduled Claim”); (b) 

voting upon, or receiving distributions under any Chapter 9 Plan in this 

case in respect of an Unscheduled Claim; or (c) with respect to any 

503(b)(9) Claim or administrative priority claim component of any 

Rejection Damages Claim, asserting any such priority claim against the 

City or property of the City. (emphasis added) (Exhibit E, ¶ 22).    

 

The General Bar Date of February 21, 2014 was then published in local and 

national newspapers.  (Exhibit F). 

In the instant case, plaintiff failed to file a Proof of Claim with the 

Bankruptcy Court by the February 21, 2014 General Bar Date.  Accordingly, all 

plaintiff’s pre-petition claims are discharged.   
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The Eighth Amended Plan of Adjustment was confirmed on November 12, 

2014, and became effective December 10, 2014.  (Exhibit D).   The discharge 

provision in the Plan, in pertinent part, provides as follows: 

Except as provided in the Plan or in the Confirmation Order, the rights 

afforded under the Plan and the treatment of Claims under the Plan will be in 

exchange for and in complete satisfaction, discharge and release of all Claims 

arising on or before the Effective Date.  Except as provided in the Plan or in the 

Confirmation Order, Confirmation will, as of the Effective Date, discharge the City 

from all Claims or other debts that arose on or before the Effective Date, and all 

debts of the kind specified in section 502(g), 502(h) or 502(i) of the Bankruptcy 

Code, whether or not (i) proof of Claim based on such debt is Filed or deemed 

Filed pursuant to section 501 of the Bankruptcy Code, (ii) a Claim based on such 

debt is allowed pursuant to section 502 of the Bankruptcy Code or (ii) the Holder 

of a Claim based on such debt has accepted the Plan.  (Exhibit D, §2). 

 

The Plan enjoins parties that did not timely file proofs of claim from taking actions 

that are contrary to the Plan. The injunction, in pertinent part, provides as follows: 

On the Effective Date, except as otherwise provided herein or in 

the Confirmation Order,  

 

a. All Entities that have been, are or may be holders of 

Claims against the City…are permanently enjoined from taking 

any of the following actions against or affecting the City or its 

property… 

 

(i). commencing, conducting or continuing in any 

manner, directly or indirectly, any suit, action or other 

proceeding of any kind against or affecting the City or its 

property (including all suits, actions and proceedings 

that are pending as of the Effective Date, which must be 

withdrawn or dismissed with prejudice… (emphasis 

added)  (Exhibit D, p.3). 
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CONCLUSION 

 For all the foregoing reasons, defendant, City of Detroit respectfully requests 

that the court enter an order dismissing plaintiff’s claims with prejudice and 

without costs to any party. 

Respectfully submitted, 

 

/s/Michael M. Muller 

MICHAEL M. MULLER (P-38070) 

                                                              Senior Assistant Corporation Counsel 

2 Woodward Avenue, Suite 500 

Detroit, MI 48226 

Dated: September 24, 2015                  (313) 237-5052 
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

EMMANUEL PALMER, 

 

  Plaintiff,   

 

v. 

Honorable: Mark A. Goldsmith 

Magistrate: Michael J. Hluchaniuk 

WAYNE COUNTY SHERIFF’S   Case No. 4:13-cv-15164 

DEPARTMENT; CITY OF 

DETROIT; JOHN DOE 1, 

 

  Defendants. 

 

 

Emmanuel Palmer     Michael M. Muller (P-38070) 

In Pro Per       Attorney for City of Detroit 

3888 19th Street      2 Woodward Avenue, Ste. 500 

Ecorse, MI 48229      Detroit, MI 48226 

        (313) 237-5052 

 

Sue Hammoud (P-64542) 

Attorney for Sheriff’ Dept. 

500 Griswold Street, 11th Floor 

Detroit, MI 48226 

(313) 224-6669 

 

 

PROOF OF SERVICE 

 

 I hereby certify that on September 24, 2015, I electronically filed the 

foregoing papers with the Clerk of the Court using the ECF, and served a copy of 

such papers on Emmanuel Palmer by mailing the same to him at the address set forth 

in his complaint on September 24, 2015. 

 

/s/Michael M. Muller 
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Exhibit 6F – Report and Recommendation



UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

EMMANUEL PALMER,

Plaintiff,
v.

WAYNE COUNTY SHERIFF’S
DEPARTMENT, et al,

Defendants.
_____________________________________/

Case No. 13-15164

Mark A. Goldsmith
United States District Judge

Stephanie Dawkins Davis
United States Magistrate Judge

REPORT AND RECOMMENDATION
MOTION TO DISMISS (Dkt. 37)

I. PROCEDURAL HISTORY

Plaintiff filed this civil rights lawsuit on December 18, 2013 against the

Wayne County Sheriff’s Department, the City of Detroit, and John Doe.  (Dkt. 1). 

On July 24, 2014, this matter was referred to Magistrate Judge Michael

Hluchaniuk for all pretrial proceedings.  (Dkt. 15).  On July 25, 2014, a summons

was issued for defendant City of Detroit.  On August 5, 2014, defendant City of

Detroit filed a Suggestion of Bankruptcy and Automatic Stay.  (Dkt. 20).  The

district court entered an order staying the case and it was administratively closed. 

(Dkt. 21).  On April 3, 2015, the district court entered orders reopening the case

and again referred it to Magistrate Judge Hluchaniuk for all pretrial proceedings. 

(Dkt. 26, 27).  On January 5, 2016, this matter was reassigned to the undersigned
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Magistrate Judge.  (See Text-Only Order dated January 5, 2016).  District Judge

Mark A. Goldsmith then referred this matter for all pretrial proceedings to the

undersigned on January 6, 2016.  (Dkt. 48).  

On May 15, 2015, the Court ordered the City of Detroit to file an answer to

the complaint or otherwise respond.  (Dkt. 28).  The City filed an answer on that

same day.  (Dkt. 29).  Plaintiff filed a motion for discovery and a motion for

default judgment based on the City’s purportedly belated answer to the complaint. 

(Dkt. 32, 33).  The City filed a response to these motions, suggesting that

plaintiff’s claims, which are based on pre-bankruptcy petition events, were

discharged based on the City of Detroit’s bankruptcy proceedings and requesting

dismissal.  (Dkt. 35).  The City subsequently filed a separate motion to dismiss on

September 24, 2015.  (Dkt. 37).  The Court ordered plaintiff to respond by

November 9, 2015, warning plaintiff that a failure to respond could result in

dismissal of his lawsuit.  (Dkt. 38).  

Plaintiff then filed a motion to appoint counsel and a motion to stay the case

until after counsel was appointed.  (Dkt. 39).  He also filed a document labeled a

response to the motion to dismiss, which merely indicated that he has no legal

training and no knowledge of bankruptcy law.  (Dkt. 40).  On November 20, 2015,

the Court denied his motion to appoint counsel and his motion to stay the case. 

(Dkt. 41).  In addition, the Court directed plaintiff to file a substantive response to

2
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the motion to dismiss by December 11, 2015 or face a Rule 41(b) dismissal.  (Dkt.

41).  Instead, on December 15, 2015, plaintiff filed another motion to appoint

counsel and a motion for extension of time to file a response to the City’s motion

to dismiss.  (Dkt. 42, 43).1

As discussed in more detail below, the undersigned concludes that the

record before the Court is insufficient to determine whether plaintiff’s claims

against the City of Detroit are barred by the discharge in bankruptcy and

RECOMMENDS that the motion to dismiss be DENIED without prejudice.

II. THE BANKRUPTCY AND DEFENDANT CITY’S ARGUMENTS

On July 18, 2013, the City of Detroit filed a petition for relief under Chapter

9 of Title 11 of the United States Code in the United States Bankruptcy Court for

the Eastern District of Michigan.  (In re City of Detroit, Michigan, Case No.

13-53846, Bankr. E.D. Mich.).  As the City points out, by Court orders dated July

25, 2013, Bankruptcy Judge Steven Rhodes stayed all existing and future lawsuits

during the pendency of the bankruptcy.  (Dkt. 37, Ex. A).  Approximately, five

months after entry of the stay by the Bankruptcy Court, on December 18, 2013,

plaintiff filed this lawsuit.  In his complaint, plaintiff asserts that on December 19,

2010, he was falsely arrested through the use of excessive force while attending an

  These motions, along with other non-dispositive matters, will be addressed by separate1

order.  

3
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after-hours club.  The United States Marshals Service served the City of Detroit

with the summons and complaint on July 30, 2014.  (Dkt. 37, Ex. C).  As

explained by the City, a little over four months later - on December 10, 2014, the

Eighth Amended Plan for the Adjustment of Debts for the City of Detroit became

effective.  (Dkt. 37, Ex. D).

According to the City, plaintiff did not make a creditor’s claim with the

Bankruptcy Court, and as such, his claims in the instant lawsuit against the City

for injuries arising out of pre-petition events, which allegedly transpired December

19, 2010, are discharged.  (Dkt. 37, Ex. D, pp 1-2).  In addition, the City argues

that plaintiff is enjoined from continuing in any manner, directly or indirectly, any

suit pending on the plan’s effective date, and such suits must be withdrawn or

dismissed with prejudice.  (Dkt. 37, Ex. D, pp. 3-4).

On November 21, 2013, the Bankruptcy Court entered an order pursuant to

§§ 105, 501, and 503 of the Bankruptcy Code and Bankruptcy Rules 2002 and

3003(c) establishing Bar Dates for Filing Proofs of Claim and Approving Form

and Manner of Notice Thereof (Bar Date Order).  (Dkt. 37, Ex. E).  The Bar Date

Order established February 21, 2014 (General Bar Date) as the deadline for filing

claims against the City.  Paragraph 6 of the Bar Date Order states that the:

following entities must file a proof of claim on or before
the Bar Date…any entity: (i) whose prepetition claim

4
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against the City is not listed in the List of Claims  or is2

listed as disputed, contingent or unliquidated; and (ii)
that desires to share in any distribution in this
bankruptcy case and/or otherwise participate in the
proceedings in this bankruptcy case associated with the
confirmation of any chapter 9 plan of adjustment
proposed by the City…

(Dkt. 37, Ex. E, ¶ 6).  Paragraph 22 provides as follows:

Pursuant to sections 105(a) of the Bankruptcy Code and
Bankruptcy Rule 3003(c)(2), any entity that is required
to file a proof of claim in this case pursuant to the
Bankruptcy Code, the Bankruptcy Rules or this Order
with respect to a particular claim against the City, but
that fails properly to do so by the applicable Bar Date,
shall be forever barred, estopped and enjoined from:
(a) asserting any claim against the City or property of
the City that (i) is in an amount that exceeds the amount,
if any, that is identified in the List of Claims on behalf of
such entity as undisputed, non-contingent and liquidated
or (ii) is of a different nature or a different classification
or priority than any Scheduled Claim identified in the
List of Claims on behalf of such entity (any such claim
under subparagraph (a) of this paragraph being referred
to herein as an “Unscheduled Claim”); (b) voting upon,
or receiving distributions under any Chapter 9 Plan in
this case in respect of an Unscheduled Claim; or (c) with
respect to any 503(b)(9) Claim or administrative priority
claim component of any Rejection Damages Claim,
asserting any such priority claim against the City or
property of the City. 

(Dkt. 37, Ex. E, ¶ 22) (emphasis added).  The General Bar Date of February 21,

2014 was then published in local and national newspapers.  (Dkt. 37, Ex. F).

  The Court has reviewed the List of Claims on the bankruptcy court docket and could2

not locate plaintiff’s claim anywhere on this list.

5
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According to the City, plaintiff failed to file a Proof of Claim with the

Bankruptcy Court by the February 21, 2014 General Bar Date.  Thus, the City

maintains that all of plaintiff’s pre-petition claims are discharged.  The Eighth

Amended Plan of Adjustment was confirmed on November 12, 2014, and became

effective December 10, 2014.  (Dkt. 37, Ex. D).  The discharge provision in the

Plan, in pertinent part, provides as follows:

Except as provided in the Plan or in the Confirmation
Order, the rights afforded under the Plan and the
treatment of Claims under the Plan will be in exchange
for and in complete satisfaction, discharge and release of
all Claims arising on or before the Effective Date. Except
as provided in the Plan or in the Confirmation Order,
Confirmation will, as of the Effective Date, discharge the
City from all Claims or other debts that arose on or
before the Effective Date, and all debts of the kind
specified in section 502(g), 502(h) or 502(i) of the
Bankruptcy Code, whether or not (i) proof of Claim
based on such debt is Filed or deemed Filed pursuant to
section 501 of the Bankruptcy Code, (ii) a Claim based
on such debt is allowed pursuant to section 502 of the
Bankruptcy Code or (ii) the Holder of a Claim based on
such debt has accepted the Plan. 

(Dkt. 37, Ex. D, § 2).  The Plan enjoins parties who did not timely file proofs of

claim from taking actions that are contrary to the Plan.  The injunction, in

pertinent part, provides as follows:

On the Effective Date, except as otherwise provided
herein or in the Confirmation Order,

a. All Entities that have been, are or may be holders of

6
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Claims against the City…are permanently enjoined from
taking any of the following actions against or affecting
the City or its property…

(i) commencing, conducting or continuing in any
manner, directly or indirectly, any suit, action or other
proceeding of any kind against or affecting the City or
its property (including all suits, actions and
proceedings that are pending as of the Effective Date,
which must be withdrawn or dismissed with
prejudice…

(Dkt. 37, Ex. D, p. 3) (emphasis added).  Based on the foregoing provisions of the 

Eighth Amended Plan of Adjustment, the City maintains that plaintiff’s claims

against it and its employees are barred.  As indicated above, plaintiff has not

provided any substantive response to the City’s motion to dismiss. 

III. ANALYSIS AND CONCLUSION

Except in chapter 9 and chapter 11 cases – in which certain claims are

deemed filed if listed on the debtor’s schedules – a creditor desiring to receive

distributions in a bankruptcy case must file a proof of claim.  In re Rowe

Furniture, Inc., 384 B.R. 732, 735 (E.D. Va. 2008) (citing 11 U.S.C. § 501(a);

Fed.R.Bankr.P. 3002(a)).  A claim not filed by the claims bar date is subject to

disallowance on that basis.  Id. (citing 11 U.S.C. § 502(b)(9)).

In the bankruptcy court order establishing bar dates for the filing of proofs

of claims (dated November 21, 2013), the City was required to serve the Bar Date

Notice Package by first class mail on “all known parties to pending litigation with

7
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the City.”  (Dkt. 37-5, Pg ID 215).  However, plaintiff’s litigation matter was not

filed until approximately four (4) weeks after this order was issued, and the

complaint in this case was not served on the City until long after the claims bar

date of February 21, 2014 had passed.  (Dkt. 20).  In addition, the bankruptcy

court ordered the City to publish the claims bar date notice in the Detroit News,

the Detroit Free Press, and national editions of USA Today and the Wall Street

Journal at least 28 days before the General Bar Date, “which publication is hereby

approved and shall be deemed good, adequate and sufficient publication notice of

the Bar Dates.”  (Dkt. 37-5, Pg ID 216).  As set forth above, the City maintains

that plaintiff’s claims are barred because the publication notice was sufficient and

because he failed to file a timely claim in the bankruptcy court.

The inquiry does not end here, however.  Rather, the Court must ensure that

the notice given is sufficient to satisfy due process.  In re Talon Automotive

Group, Inc. 284 B.R. 622, 625 (Bankr. E.D. Mich. 2002) (J. Rhodes) (quoting

Broussard v. First Am. Health Care of Georgia, Inc. (In re First Am. Health Care

of Georgia, Inc.), 220 B.R. 720, 723 (Bankr. S.D. Ga. 1998)) (“Discharge under

the Code, however, presumes that all creditors bound by the plan have been given

notice sufficient to satisfy due process.”).  Due process is satisfied if notice is

reasonably calculated to reach all interested parties, reasonably conveys all of the

required information, and permits a reasonable amount of time for response. 

8
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Talon, 284 B.R. at 625 (citing Mullane v. Central Hanover Bank & Trust Co., 339

U.S. 306, 314 (1950)).  Thus, if a creditor is not given reasonable notice of the

bankruptcy proceeding, its claim cannot be constitutionally discharged.  Talon,

284 B.R. at 625 (citing In re Longardner & Assocs., Inc., 855 F.2d 455, 465 (7th

Cir. 1988)). 

As explained by Judge Rhodes in Talon, what constitutes reasonable notice

varies according to the knowledge of the parties.  When a creditor is unknown to

the debtor, publication notice of the claims bar date may satisfy the requirements

of due process.  Id. (citing Mullane, 339 U.S. at 317-18).  However, if a creditor is

known to the debtor, notice by publication is not constitutionally reasonable, and

actual notice of the relevant bar dates must be afforded to the creditor.  Id. (citing

City of New York v. New York N.H. & H.R. Co., 344 U.S. 293, 296 (1953)).  “[T]he

term ‘creditor’ in bankruptcy law is sufficiently broad to include a potential

creditor[.]”  Id. (citing In re Chicago, Rock Island & Pacific R.R. Co., 788 F.2d

1280, 1283 (7th Cir. 1986)).  Judge Rhodes, in Talon, turned to In re Drexel

Burnham Lambert Group, Inc., 151 B.R. 674 (Bankr. S.D.N.Y. 1993), for the

definition of “known” creditors:

Known creditors are defined as creditors that a debtor
knew of, or should have known of, when serving notice
of the bar date. Among known creditors may be parties
who have made a demand for payment against a debtor
in one form or another before the compilation of a

9
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debtor’s schedules. Typically, a known creditor may
have engaged in some communication with a debtor
concerning the existence of the creditor’s claim. This
communication by itself does not necessarily make the
creditor known. Direct knowledge based on a demand
for payment is not, however, required for a claim to be
considered “known.” A known claim arises from facts
that would alert the reasonable debtor to the possibility
that a claim might reasonably be filed against it.

Talon, 284 B.R. at 625-626 (quoting Drexel, 151 B.R. at 681 (emphasis added)).

In Talon, the creditor/former employee contended that she was a known

creditor because Talon knew she had a claim against it as early as November of

2000, when she filed a grievance with her union steward challenging her

suspension.  Talon contended that the creditor’s grievance was subsequently

resolved, but it apparently did not provide any evidence of such resolution.  Judge

Rhodes concluded that, based on the evidence provided, the creditor’s grievance

was still pending when the debtor filed its bankruptcy petition in June 2001.  Thus,

the creditor was a known creditor and should have been provided with actual

notice of the debtor’s bankruptcy and notice by publication was insufficient.  In

that case, because Talon failed to provide actual notice to this creditor, “due

process considerations mandate the conclusion that her claim was not discharged

and she is not bound by the terms of the confirmed plan.”  Talon, 284 B.R. at 626

(citing Reliable Elec. Co. v. Olson Constr. Co., 726 F.2d 620, 622-23 (10th Cir.

1984)) (A creditor who does not receive proper notice of the confirmation process

10
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cannot constitutionally be bound to the resulting confirmed chapter 11 plan.).

In this case, the City’s motion and argument assume (without any

supporting evidence) that plaintiff was an unknown creditor and thus, the

newspaper publication notices were sufficient to satisfy due process.  In re ATD

Corporation, 278 B.R. 758 (Bankr. N.D. Ohio 2002) (“A known creditor must

receive proper, adequate and constitutional notice of relevant dates before its

claim is forever barred.”) (citing City of N.Y. v. N.Y., N.H. & H.R. Co., 344 U.S.

293, 297 (1953) (publication of bar order in newspaper failing to satisfy due

process as required by Fifth Amendment of United States Constitution)).  It is not

clear from the record before this Court that plaintiff’s claims were, in fact,

unknown to the City at the time the bankruptcy petition was filed or before the

expiration of the claims bar date.  While plaintiff has not provided a substantive

response to the motion, the City has not proffered any evidence affirmatively

establishing that it was unaware of plaintiff’s claim before the lawsuit was filed

and during the pertinent time.  In the absence of such affirmative evidence, the

undersigned is not inclined to recommend dismissal.  

Thus, in the view of the undersigned, defendant’s motion to dismiss should

be denied without prejudice at this juncture.  The parties should be given the

opportunity to supplement the record regarding any evidence that the City was

either aware or not aware of plaintiff’s claim before filing bankruptcy or before

11
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expiration of the claims bar date.  Such evidence may be submitted as a

supplement with any objections and responses to objections filed with respect to

this report and recommendation pursuant to 28 U.S.C. §636(b)(1)  or may be3

submitted in a subsequent motion to dismiss filed by the City and the response

thereto.

IV. RECOMMENDATION

For the reasons set forth above, the undersigned concludes that the record

before the Court is insufficient to determine whether plaintiff’s claims against the

City of Detroit are barred by the discharge in bankruptcy and RECOMMENDS

that the motion to dismiss be DENIED without prejudice.

The parties to this action may object to and seek review of this Report and

Recommendation, but are required to file any objections within 14 days of service,

as provided for in Federal Rule of Civil Procedure 72(b)(2) and Local Rule

72.1(d).  Failure to file specific objections constitutes a waiver of any further right

of appeal.  Thomas v. Arn, 474 U.S. 140 (1985); Howard v. Sec’y of Health and

Human Servs., 932 F.2d 505 (6th Cir. 1981).  Filing objections that raise some

issues but fail to raise others with specificity will not preserve all the objections a

party might have to this Report and Recommendation.  Willis v. Sec’y of Health

 “A judge of the court may accept, reject, or modify, in whole or in part, the findings or3

recommendations made by the magistrate judge.  The judge may also receive further evidence or
recommit the matter to the magistrate judge with instructions.”  28 U.S.C. § 636(b)(1).

12
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and Human Servs., 931 F.2d 390, 401 (6th Cir. 1991); Smith v. Detroit Fed’n of

Teachers Local 231, 829 F.2d 1370, 1373 (6th Cir. 1987).  Pursuant to Local Rule

72.1(d)(2), any objections must be served on this Magistrate Judge.

Any objections must be labeled as “Objection No. 1,” “Objection No. 2,”

etc.  Any objection must recite precisely the provision of this Report and

Recommendation to which it pertains.  Not later than 14 days after service of an

objection, the opposing party may file a concise response proportionate to the

objections in length and complexity.  Fed.R.Civ.P. 72(b)(2), Local Rule 72.1(d). 

The response must specifically address each issue raised in the objections, in the

same order, and labeled as “Response to Objection No. 1,” “Response to Objection

No. 2,” etc.  If the Court determines that any objections are without merit, it may

rule without awaiting the response.

Date: January 27, 2016 s/Stephanie Dawkins Davis
Stephanie Dawkins Davis
United States Magistrate Judge
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CERTIFICATE OF SERVICE

I certify that on January 27, 2016, I electronically filed the foregoing paper
with the Clerk of the Court using the ECF system, which will send electronic
notification to all counsel of record and that I have mailed by United States Postal
Service to the following non-ecf participant: Emmanuel Palmer, 3888 19  Street,th

Ecorse, MI 48229.

s/Tammy Hallwood
Case Manager
(810) 341-7887
tammy_hallwood@mied.uscourts.gov
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