UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

In Re: :. kS b
R i LN oo
CITY OF DETROIT, MICHIGAN, Chaptf & T3 f;.g?
Tﬁ{({:")j %%3
Debtor, Case i‘%%S-SBé&'@

i
Hon. Thomasjf Tucker
/

RESPONSE TO CITY OF DETROIT’S MOTION TO ENFORCE SETTLEMENT
AGREEMENT AND ORDER, PURSUANT TO SECTIONS 105 AND 502 OF THE
BANKRUPTCY CODE, APPROVING ALTERNATIVE DISPUTE RESOLUTION
PROCEDURES TO PROMOTE THE LIQUIDATION OF CERTAIN PREPETITION
CLAIMS AGAINST GREGORY PHILLIPS AND/OR DOMINIQUE MCCARTHA AS
PERSONAL REPRESENTATIVE FOR THE ESTATE OF GREGORY PHILLIPS,
DECEASED {D/E #10272]

NOW COMES DOMONIQUE McCARTHA, AS PERSONAL REPRESENTATIVE
FOR THE ESTATE OF GREGORY PHILLIPS, by and through her attorneys,
CHRISTOPHER TRAINOR & ASSOCIATES, and for her Response to the instant Motion states

as follows:

1. Denied. The Responded filed a 42 U.S.C. § 1983 lawsuit against the City of Detroit and
individual police officer, Ian Severy, in his individual and official capacities. (Case Number 11-

14419--Judge Avern Cohn). Admitted that Plaintiff filed a Proof of Claim which was Hmited
only to the City of Detroit. (Exhibit A). While a Settlement Agreement was signed, it should not
be enforced for the reasons set forth herein.

With respect to the “settlement agreement” that was purportedly signed, it should be noted
that the language of the Release makes it appear that any claims potentially being resolved would
be for the City of Detroit only, since it was only the City of Detroit, who was a Defendant in the

federal court 42 U.S.C. § civil rights lawsuit case, that was in bankruptey. The individually-named
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Defendant, lan Severy, was not invelved in the bankruptey to the knowledge of the undersigned.
Thus, a reasonable reading of the Release is that any civil action would still proceed against the
mdividually-named Defendant in this case, at a minimum.

Secondly, there must be a meeting of the minds on all material terms of a settlement
agreement before it can be enforced. Ozyagcilar v. Davis, 701 F.2d 306, 308 (4th Cir. 1983).
There was no meeting of the minds on all material terms because Respondent did not know when
the proceeds would be paid and/or how much exactly would be paid for the “unsecured claim.”
During the court-mandated mediation, straight answers to the timing of payments or exactly how
much may or may not be paid could not be answered by the City of Detroit. When specific
questions were asked, the response by the City of Detroit of “we don’t know this is all new” was
repeatedly conveyed. As such, there was no meeting of the minds in this case as to the material
terms.

Moreover, at the time of the court-ordered mediation, the City of Detroit was well aware
of the possibility that lawsuits filed under 42 U.S.C. § 1983 would not even be subject to the
bankruptcy proceedings. This was NEVER conveyed to Respondent, but instead was concealed
in a fraudulent attempt to get Respondent to resolve her federal civil rights lawsuit because of the
uncertainty “scare tactics” used by the City of Detroit. In fact, on November 7, 2014, Bankruptcy

Court Judge Steven Rhodes opined that “section 1983 claims against individuals in their

personal capacity are not claims against the Citv, Accordingly. the bankruptev code does

not permit a chapter 9 plan to treat those claims, nor does it provide for their discharee.”

(Exhibit B, Oral Opinion on the Record, Judge Steven Rhodes, p. 36). Therefore, it is readily
apparent given the timing of Judge Rhodes’ opinion, that there was a dispute as to whether any

claims brought under 42 U.S.C. § 1983 would even be subject to the bankruptcy. However, the
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City of Detroit, nor its agents and representatives, ever advised Respondent or her Counse] of any
of this, thereby preciuding informed decisions to be made.

Consequently, the district court retains inherent jurisdiction and equitable power to rescind any
arguable settlement that may have been entered into. /d. Furthermore, the Sixth Cireuit in Therma-
Scan, Inc., v. Thermoscan, Inc., 217 F.3d 414, 419-420 (6th Cir. 2000), reversed the district court’s
enforcement of the parties’ purported settlement agreement because it found that the parties did
not reach a “meeting of the minds” on a material term.

Thirdly, a settlement agreement can be set aside for fraud or mutual mistake of fact. Guy
v. Lexington-Fayette Urban County Gov't, 57 Fed. Appx. 217, 224 (6th Cir. 2003). Fraud can be
actual or constructive. fd. There certainly was fraud involved in the arguable settlement of this
matter. It is readily apparent from the Opinion and Order attached as Exhibit B herein that the
issue of whether Section 1983 cases were dischargeable in bankruptey had been a topic of
discussion in the bankruptcy proceedings at the time of the mediations. That issue did not appear
in the Opinion and Order by chance; but obviously came about because there had to have been
discussion about the possibility that Section 1983 cases were not dischargeable. Instead of
Detendant City of Detroit being candid and explaining this possibility, the City of Detroit opted to
engage in a campaign of scare tactics and cover-ups. The City of Detroit threatened that if minimal
settlements were not taken, the claimants may not ever get anything or it may take decades to get
small percentages of the monetary claims asserted. During the court-ordered mediation, the fact
that Section 1983 cases, which this case is, may not even be subject to bankruptey, was never
disclosed. This was concealed from Respondent and her Counsel, and thereby was fraudulent.

Therefore, the settlement, to the extent the Court believes there is even one, must be set aside.
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2. Denied. This 1s not a situation of the settlement being “second-guessed.” This is a situation
where the City of Detroit committed fraud and actively concealed the fact that there was the very
real possibility that Section 1983 claims would not even be subject to the bankruptcy proceedings.
The City of Detroit never once even hinted at such a possibility. Instead, the City of Detroit ran a
campaign of fear and non-disclosure.

3. Admitted. In addition, however, Respondent’s Complaint was brought pursuant to 42
U.S.C. § 1983, because it alleged violations of the Fourth Amendment to the United States
Constitution. Furthermore, the claims against the police officer were brought in both his official
and individual capacities.

4. No response required. The docket for Respondent’s federal civil rights lawsuit speaks for
itself. However, in its Motion, the City of Detroit admits that it was going to indemnify Defendant
lan Severy, which means in both his individual and official capacity. At a bare minimum, if the
court believes there was a valid settlement agreement, which there was not, it certainly did not
include any claims brought against Defendant Severy 1n his individual capacity.

5. Admitted.  Furthermore, the size and magnitude of this bankruptcy was virtually
unprecedented; whereby numerous issues involved have never been addressed or decided.

6. No response required. The Bankruptey Court’s docket speaks for itself. Respondent lcaves
the City of Detroit to its strict proofs.

7. No response required. The Court Order speaks for itself. Respondent leaves the City of
Detroit to its strict proofs.

8. No response required. The record speaks for itself. Respondent leaves the City of Detroit

to its strict proofs.
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9. No response required. The record speaks for itself. Respondent leaves the City of Detroit
to its strict proofs.

i0. No response required. The referenced document speaks for itself. Respondent leaves the
City of Detroit to its strict proofs. Furthermore, even if such language is applicable, it is not a
defense to the fraudulent concealment and “non meeting of the minds™ as set forth above.

11.  No response required. The referenced document gpeaks for itself. Respondent leaves the
City of Detroit to its strict proofs. Furthermore, however, it is Respondent’s position that this court
lacks jurisdiction to hear this dispute, because the dispute is not about the ADR process per se, but
whether there is an enforceable settlement based upon the actions and/or inactions by the City of
Detroit as referenced herein.

12. Admitted that the Proof of Claim as to the City of Detroit only was filed. (Exhibit A).
13, No response required. The record speaks for itself. Respondent leaves the City of Detroit
to its strict proofs.

14, Neither admitted or denied. Respondent leaves the City of Detroit to its strict proofs.

15.  Admitted only that the Respondent-Plaintift signed a scttlement agreement. However, in
view of the reasons set forth herein, the settlement is not enforceable and should not be enforced
given the circumstances involved.

16. Denied.

17, Neither admitted or denied. Respondent leaves the City of Detroit to its strict proofs.
However, it is interesting that now, the City of Detroit cannot even locate its referenced Exhibit B.
18, Neither admitted or denjed. The document says what it says. Respondent leaves the City

of Detroit to its strict proofs.

5
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19.  Neither admitted or denied. The document says what it says. Respondent leaves the City
of Detroit to its strict proofs.

20. Neither admitted or denied. The document says what it says. Respondent leaves the City
of Detrott to its strict proofs.

21.  Neither admitted or denied. The document says what it says. Respondent ieaves the City
of Detroit fo its strict proofs.

22. Admitted.

23. Denied. Contrary to the position of the City of Detroit, given the vague language of the
various plan and seftlement documents, combined with the fact that there was not a meeting of the
minds, compounded by the active concealment of pertinent information by the City of Detroit as
set forth herein, Plaintiff should not have to dismiss the federal civil rights lawsuit, and it should
be deemed that the alleged settlement agreement 1s null and void.

24, Denied. lan Severy was also sued in his individual capacity, which would not be protected;
and any claims in his individual capacity must still go forward.

25.  Denied. Minimally, the claims against Defendant Severy in his individual capacity still go
forward. However, Respondent nonetheless maintain her position that has not been a settiement
in the first place.

26. Neither admitted or denied. The document says what it says. Respondent leaves the City
of Detroit to its strict proofs.

27. Denied. Respondent’s claims have not been settled. Furthermore, to the extent that there

is even a settlement agreement, it must be set aside for the reasons set forth herem.

6
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WHEREFORE, Respondent respectfully requests that this Honorable Court DENY the

instant Motion in its entirety and requests oral argument on the matter.

Dated: December 4, 2013

Respectfully Submitted,

CHRISTOPHER TRAINOR & ASSOCIATES

BY: T
SHAWNCCABOT(P64021)
Attom}zj} for ﬁ'@gg@ﬂdc—:nt

9750 Highland Road

White Lake, MI 48386

(248) 886-8650
shawn.cabot@cjtrainor.com

7
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INDEX OF EXHIBITS

A Proof of Claim

B Court Order
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Shawn C. (‘.ﬂbqi o 9750 Highland Read
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van A. TFor

Timothy M. Harmer C H RI S TO P H E R TRA.I N O R_ Tel (248) 886-8650

Thomes F. Norton & ASSOCIATES Toll Free (800) 961-8477

Christopher ). Trainor Fex (248) (98-2321

MichiganLegalCenter. cam

Of Counsel:
Shawn J. Coppins
Vincent M. Farougi

February 18, 2014
=*Via Hand Delivery**

Office of the Clerk of Court

United States Bankruptcy Court
For the Fastern District of Michigan
211 West Fort Street

Suite 1700

Detroit, M1 48226

Re:  Dominique McCartha as Per. Rep. for Estate of Gregory Phillips v. City of Detroit, et al
United States District Court—E.D. Michigan Case No: 11-14419

Dear Siv/Madam::

In reference to the above-referenced matter, enclosed please find the creditor’'s B10 form and supporting
documentation,

At the time of the bankruptey, a police misconduct case was pending in the Unifed States District Court— Fastern
District of Michigan. Mr. Phillips, who was unarmed, was shot and killed by a City of Detroit police officer for no
legal or justifiable reason whatsoever.

Attached are copies of the filed Court Complaint and a Facilitation Summary (without exhibits) which support the
claimant’s position.

If any questions or concerns arise, please feel free to contact our office.

NOR & ASSOCIATES

Very Truly Yours,

SCoyY
Enclosures

ce: City of Detroit Claims Processing Center
c/o Kurtzman Carson Consultants, LL.C
2335 Alaska Avenue
El Segundo, CA 90245

IS
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B10 (Ofticial Form 10) (04/13) (Modified)

UNITED STATES BANKRUPTCY COURT EASTERN DISTRICT of MICHIGAN B o 1
Name of Debior: City of Detroit, Michigan Case Number: 13-53846
NOTE: Do nat use this jorm to make a claim for an admintstrative expense that arises afer ihe bankrupicy filing, FEB 1 8 205 !i
Name of Crediter (the person ar other enlily 1o whom the debior owes mOney or propesty):
Dovmincure  Ale Lo Fho LIS Bheg
Name and addfess where nolices should be sent: . . . ' 1 C ; iF thet o ;
Dt s b v ‘{ﬂr_ M Lerting, fur Cotuie of Gregory Plallvps ) Cheﬁﬁll{E‘%dﬁF g &ammds a
Ciarizbebhnee Tradne ~ & 4 58 oc. b previously filed clam.
C_L\rfj\'c‘r‘)i’\'e—l" .SVT_”‘(/\.‘.\V" oo & Shs ey ) ('c'\b("_ C t Claim N berr
e T "3|\l:;~‘\ N 12 e J%j'::;n ma.”; Number:
b e Leddmg, Ut WY3¥ e o
Telephone number A4S - §¥5C~ §e5Cemail Slyown . coobud © . dop Ca B e £ v Filed on:
Name and address where payment should be sent {if diderent from above): ~a

£ Check this box if you are wware that
anyone else has {iled a proof of claim
relating to this claim. Attach copy of
statement giving particulars.

Telephone number: ernail:

1. Amount of Claim as of Date Case Filed: s H I S0 C?‘(. Oee. o0

If alt or part of the claim is secured, complete item 4.
I 21 or part of the ¢laim is catitled to priority, compleie item 5.

3 Check this box if the claim includes interest or ather charges in addition to the principal amount of the claim. Attach a statement that ftemizes interest or charges,

2. Basis for Claim: % Som el Teyvery LGt reptc/ Pc’l\'c,-e HMise onduct
{Sec instruction #2) ~ ! ~J

3. Lastfour digits of any number by which creditor identifies debtor: 3a, Debtor may have scheduled account as;
{Sce instruction #32)
4. Secured Claim {Se¢ instruction #4) Amount of arrearzge and other charges, as of the time case was filed,
Checke the appropriate box if the ¢laim is secured by a lien on property or 2 right of included in sceured claim, if any:
setoff, attach required redacted documents, and provide the requested information. $
Nature of property or right of setefl: (JReal Fstate  IMotor Vehicle 1 Other Basis for perfection:
Describe:
Value of Property: § Amount of Secured Claim: k)
Annnal Interest Rate (when case was filed) % OFixed or OVariable Amount Unsceored: $

3. Amount of Claim Entitled to Priority as an Administrative Expense under 11 U.S.C. §§ S03(b)(9) and S07(2(2). b3

3b. Amount of Claim Otherwise Entitled to Priority. Specify Applicable Sectionof I1 US.C, § . §

6. Credits, The amount of ail payments on this claim has been credited for the purpose of making this proof of tlaim. (See instruction #6)

7. Documents: Attached are redacted copics of any documents that support (he olaim, such as promissory notes, purchase orders, invoices, itemized statements of
running accounts, contracts, judgments, mortgages, security agreements, or, in the case of a claim based on an open-end or revolving consumer gredit agrecment, a
statement providing the information required by FRBP 300 1(c}3)(A). If the claim is secured, box 4 has been completed, and redacted copies of documents providing
evidence of perfection of a security interest arc attached. (See instruction #7, and the definition of “redacted” ) DO NOT SEND ORIGINAL DOCUMENTS.
ATTACHED DOCUMENTS MAY BE DESTROYED AFTER SCANNING,

If the decuments are not available, please explain:

8. Signatare: (See instruction ¥ §)

Check the appropriate bm\'-"/
3 [am the creditor. Ll44R the creditor's authorized agent. O 1am the trustee, or the deblor, {1 1am a guarantor, surety, indorser, or other codebior.

or their avthorized agent. (Sce Bankruptcy Rule 3005.)
(See Bankruptey Role 3004.)

1 declare under penalty of perjury that the information provided in this clain is true and correct to the b

tofs
primName:_Showw n CoCenlh o

knowledae, information, and reasonable beljef

Title: Atd e Oy “

Company: _£ W17 !‘j'*'D{?L\-;_f‘ Trefemge- 4 A TcsC il ¥ ) ozm/C:’"/L{

Address and telephone number (if different from notice address above): {S‘Tg ﬁr/e) (Date) N
4750 '\i\'n\r\{chc\ 12 e d

L\)l{\\‘*’b{ L{chk’ﬁ"—{“; o L} %/_:‘)5/&1

Telephone number Uy § (- § g eemall e, o, € e oot & o Xradner . <o imy

Penalty for presenting froudulent claim: Fine of up to $500,000 or im)prisonmcnl for up 10 5 years, or hoth, 18 U5.C. 6§ 152 and 3571,
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2 11-cv-14419-AC-RSW Doc# 1 Filed 10/07/11 Pg 1 of 9 Pg 1B 1

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DOMINIQUE McCARTHA, as Personal Representative for
the ESTATE OF GREGORY PHILLIPS, deceased and
GREGORY PHILLIPS,

Plaintiff,

s
v. caseno: =14 R4
HONORABLE:

A\/ R N Ce h "\
CITY OF DETROIT and IAN SEVERY,

in his individual and official capacity,

Defendants.

CHRISTOPHER TRAINOR & ASSOCIATES
CHRISTOPHER J. TRAINOR (P42449)
SHAWN C. CABOT (P64021)

Attorneys for Plaintiff

9750 Faghland Road

White Lake, M1 48386

(248) 886-8650

shawn.cabot(@ejtrainor.com

COMPLAINT AND JURY DEMAND

NOW COMES Plaintiff, by and through her attorneys, CHRISTOPHER TRAINOR &
ASSOCIATES, and for her Complaint against the above-named Defendants, states as follows:

1. Dominique McCartha is the appointed, gualified, and acting Personal Representative
of the Estate of Gregory Phillips and currently resides in the City of Detroit, County
of Wayne, State of Michigan.

2. Defendant City of Detroit ie a municipal cornoration and anvernmental subdivicion

which is organized and existing under the laws of the State of Michi gan.

1
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2:11-cv-14419-AC-RSW Doc #1  Filed 10/07/11 Pg2of8 PgiD2

3 Defendant Ian Severy is and/or was a police officer employed by the Detroit Police
Department and was acting under color of law, in his individual and official capacity,
and in the course and scope of his employment at all times mentioned Lereis,

4. All events giving rise to this lawsuit oceurred in the City of Delroit, County of

Wayne, State of Michigan,

wh

This lawsuit arises out of Defendants’ violations of Plaintiff's federal constitutional

rights as sccured by the Fourth and Fourteenth Amendments to the United States

Constitution and consequently, Plaintiff has a viable claim for damages under 42

U.S.C. § 1983, Plaintiff also has viable state law claims.

6. Jurisdiction is vested in this Court pursuant to 28 U.8.C. § 1331 [federal question]
and 28 U.S.C. § 1343 [civil rights].

7. That the amount in coniroversy exceeds Seventy-Five Thousand Dollars
(375,000.00), not including interest, costs, and attorney fees.

FACTS

8. Plaintiff alleges and incorporates by reference each and every paragraph of this
Complaint as though fully set forth herein,

9. On or about October 9, 2008, Gregory Phillips was shot and killed by Defendant Jan
Severy in the area of 5333 McDougall, in the City of Detroit.

10 On October 9, 2008, Gregory Phillips left his home to meet an acquainfance to buy a
cell phone.

11. Gregory Phillips met the seller of the cell phone and Detroit police officers

approached them in an vnmarked car and in plain clothes.

12, The officers never once identified themselves as police officers.

i
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2:11-cv-14419-AC-RSW Doc# 1 Filed 10/07/11 Pg3of9 PgiD 3

3. Because they did not know they were police officers, Gregory Phillips and his friend
fled the scene on foot.

14 As Gregory fled on foot, Defendant Severy fired multiple shots at Gregory Phillips
and then told him fo “Get his fucking hands up.”

15. Gregory Phillips was shot in the left chest and left flank,

16.  After Gregory Phillips had been shot, Defendant Severy repeatedly asked Gregory
Phillips where the gun was at; however Gregory Phillips told the officer that he did
nnot have a gun.

17. The dying Gregory Phillips repeatedly asked for help, but Defendant Severy refused
to render any aid to him, but instead handcuffed him.

18, No weapons were found on Gregory Phillips or by him.

19. At no time during the killing did Defendant Severy have a justifiable reason to use the

deadly force that he emploved.

20, Defendants are not entitled to immunity protection.
21 Asaresult of Defendants’ unlawful actions, Plaintiff suffered injuries and damages.
COUNTI

VIOLATION OF THE FOURTH AMENDMENT
42 U.S.C. § 1983 EXCESSIVE FORCE

22, Plaintiff realleges and incorporates by reference each and every paragraph of this
Complaint as though fully set forth herein.
23, That Defendant Severy was at all times acting under color of law, within the course

and scope of his employment, and in his individual and official capacities,

3

13-53846-tjit Doc 10685 Filed 12/04/15 Entered 12/04/15 16:10:06 Page 14 of 82




2:11-cv-14419-AC-RSW Doc 41 Filed 10/07/11 Pg4of9 PglD 4

24, Defendants violated Gregory Phillips’ right 1o be free from punishment and
deprivation of life and liberty without due process of law under the Fourteenth
Amendment to the United States Constitution.

25, That Defendants violated Gregory Phillips’ clearly established and federally protected
rights as set forth under the United States Constitution and the Amendments thereto,
mcluding, but not fimited to, the Fourth Amendment of the United States Constitution
to be free from unreasonable searches and seizures mainly to be free from excessive
use of force, when they employed unnecessary and unreasongble excessive and
deadly force which resulted in Gregory Phillips” untimely death.

26, Defendants’ acts were at all fimes objectively unreasonable in violation of Gregory
Phitlips’ clearly established rights under the Fourth and Fourteenth Amendments to
the United States Constitution which proximately resuited in Gregory Phitlips’
untimely demise.

27.  As a proximate result of Defendants’ violation and/or deprivation of Gregory
Phillips® constitutional rights, Gregory Phillips and/or his estate have a viable claim
for compensatory and punitive damages pursuant to 42 U.S.C. § 1983 together with
costs, interest and attorney fees pursuant to 42 U.S.C. § 1988,

WHEREFORE, Plaintiff respectfulty requests that this Honorable Court enter an award
in her faver and against Defendants in an amount in excess of Seventy-Five Thousand Dollars
(875,000.00) exclusive of interest, costs, and attorney fees as well as an award of punitive

damages.

COUNT 11
GROSS NEGLIGENCE

4
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28, Plaintiff realleges and incorporates by reference each and every paragraph of this
Complaint as though fully set forth herein.

29. The governmental agency that employed Defendant Severy was en gaged i the
exercise or discharge of a governmental function.

30. Defendant’s conduct amounted to gross negligence that was the proximate cause of
Gregory Phillips’ injurics and damages.

31 Defendant Severy was working for the Detroit Police Department at the time of the
mcident complained of herein and had a duty to perform his employment activities so

as not to endanger or cause harm to Gregory Phillips.

32. Notwithstanding these duties, Defendant Severy breached his duty with deliberate
indifference and gross negligence and without regard to Gregory Phillips™ rights and
welfare, which caused serious injuries and damages to Gregory Phillips.

33 Defendant Severy knew or should have known that by breaching these duties, harm

would come to Gregory Phillips.

34, That according to MCL 691.1407(2), the breach of Defendants’ duty to exercise
reasonable care was reckless and amounts to gross negligence.

35, That as a direct and proximate result of Defendants’ ndi{ferent/grossly negligent acts
and/or omissions, Gregory Phillips suffered damages and injuries.

36, Defendants’ actions were so egregious and so outrageous that Gregory Phillips’
damages were heightened and made more severe, thus Plaintiff is entitled to

exemplary damages.

5
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WHEREFORE, Plaintiff respectfully requests that this Honorable Court enter an award
in Plaintiff’s favor and against Defendants in an amount in excess of Seventy-Five Thousand
Dollars ($73,000.00), exclusive of costs, mterest, and attomey fees.

COUNT 111
CITY OF DETROIT'S CONSTITUTIONAL VIOLATIONS

37. Plaintiff realleges and incorporates by reference each and every paragraph of this
Complaint as though fully set forth herein,
38 Defendant City of Detroit acted recklessly and/or with deliberate indifference when it
practiced and/or permitted customs and/or policies and/or practices that resulted in
constitutional violations fo Gregory Philiips.
39. That these customs and/or policies and/or practices included, but were not limited to:
a. Failing to adequately frain and/or supervise its police officers so as to prevent
violations of citizen’s constitutional rights;

b. Failing to adequately train and/or supervise police officers regarding the proper
use of force;

c. Failing to supervise, review, and/or discipline police officers whom Defendant
City of Detroit knew or should have known were violating or were prone to
violate citizens’ constitutional rights, thereby permitiing and/or encouraging its
police officers to engage in such conduct; and

d. Failing to adequately frain and/or supervise its police officers in the proper
nolicies and procedures for establiching probzble canse to arrest and the promer

policies and procedures for effectuating an arrest without the use of excessive

and/or deadly force.

4]
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40. Defendants’ conduct demonstrated & substantial lack of concern for whether an injury
resulted.
41, Defendants’ acts and/or indifference and/or omissions were the direct and proximate

cause of Gregory Phillips® injuries.

42, The facts as set forth in the preceding paragraphs constitute a violation of Plaintiffs
Fourth and Fourteenth Amendment rights and pursuant to 42 U.S.C. § 1983, Plaintiff
has a viable claim for compensatory and punitive damages plus interest, costs, and
attorney fees as set forth in 42 U.S.C. §1988.

WHEREFORE, Plaintiff respectfully requests that this Honorable Court enter an award
in Plaintiff’s favor and against Defendants in an amount in excess of Seventy-Five Thousand

Dollars ($75,000.00), exclusive of casts, interest, and attormney fecs.
Respectfully Submitted,

CHRISTOPHER TRAINOR & ASSOCIATES

s/ Shawn C. Cahot

CHRISTOPHER 1. TRAINOR (P42449)
SHAWN C. CABOT (P64021)

Attorney for Plaintiff

9750 Highland Read

White Lake, MI 48386

(248) 886-8650

shawn, cabot{@citrainor.com

Dated: October 7, 2011
SCClrrw

7
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DOMINIQUE McCARTHA, as Personal Representative for
the ESTATE OF GREGORY PHILLIPS, deceased and
GREGORY PHILLIPS,

Plaintift,

V. CASE NO:
HONORABLE:

CITY OF DETROIT and TAN SEVERY,
in his individual and official capacity,

Defendants.

CHRISTOPHER TRAINOR & ASSOCIATES
CHRISTOPHER J. TRAINOR (P42449)
SHAWN C. CABOT (P64021)

Attorneys for Plaintiff

9750 Highland Road

White Lake, MI 48386

(248) 886-8650

shawn.cabot@ejtrainor.com

DEMAND FOR TRIAL BY JURY

8
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2:11-cv-14419-AC-RSW Doc # Filed 10/07/11 Pg9of@ PgiD9

NOW COMES Plaintiff, by and through the attorneys, CHRISTOPHER TRAINOR &

ASSOCIATES, and hereby makes a Demand for Trial by Jury.
Respectfuliy Submitted,

CHRISTOPHER TRAINOR & ASSOCIATES

s/ Shawn C. Cabot

CHRISTOPHER J. TRAINOR (P42449)
SHAWN C. CABOT (P64021)

Attorney for Plaintiff

9750 Highland Road

White Lake, M1 48386

(248) 886-8630
shawn.cabot@ciirainor.com

Dated: October 7, 2011
SCChrw

9
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT QF MICHIGAN
SOUTHERN DIVISION

GREGORY PHILLIPS and or DOMINIQUE
\ﬂC ARTHA as Personz] Represenigiive for
w Esare of GREGORY PHILLIPS, decensed.

Plainuiit,

v, CASENO:  11.14419
FONCRABLE: AVERN COBEN

CITY OF DETROIT and IAN SEVERY.

0 hismdividusl and official capacine

Detendants.

 CHRISTOPHER TRAINOR & ASSOCIATES TCITY OF DETROIT LAW DEPARTNEST

CCHRISTOPHER LT ‘L'\I\Oi (P42450) CJERRY L. ASHEORD (P47102)
CAMY L DEROUIN(PT0514 - Artornevs for Defendants

- Attorneys for Plaint T ' L 600 Woodwsrd Avenue, Suite 1500
3 30 Highland Road in‘k‘)‘ Michigan 18226

- White Lake, M1 43386 (313) 237-2062

?(“45;;b6 8630
§(*i3}6@€-1%”1

‘l\ k\"i‘ uing n._;lf“h D0

? ashi)a detroitmi.gov

PLAINTIFE'S FACILITATION SUMMARY

Date: June 27,2013
Time: 2:00 p.m.
Facilitator:  Allan Charlton

L OVERVIENY;

s case nvoives the unjustfied and indefeasible killing of Mr. Gregory Phillips by a
Defendant City of Detroft palice officer. Defendant lan Severy murdered Mr. Phitlips, after he
cornered him in a dark alley. While the officers allege that PlaintGff was posing & threat 10 fhem

by waving around a gun, tales of this phantom gun have been greatly exaceerated and there is

zero evidence 1o substantiate said allegations. As a matier of fact, the physieal evidence does not

1
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DOTR0N &1 ’1 14 11; HERTH]

et slone 2 gun, As & result of Defendants” unlawful &

N4 0000000,

. STATEMENT OF FACTS:

This caza involves the murder of Grow gury Phillips,

4

s Consintulion and

fore retuming home with his fve-vear-ald son. As Mg
B B I [P N

Phillips swoed near his vehicle, an unmarked Dewront Polic

him and out sprine thres nlainelathes nalice (fmoes o b © :
M G OUt sprung Uiree pncioinds poirce officers, which inelude

Brian Laperrierre. John Mitehell, and Defendant Tan Sev

iitw

fiends as Officer Duvid Pomwroy pursued them in the police vehicle,

e DT
fogpitnrr thape Fonomr alamen Y80 Pl0I1I . LS P
during e toot ciiase My Plulhips pulled 3 pun from inside his cost, ran winh e gun in his hapd
. . rar i
] ke smandsd onoee — R . - o
untii he reached 2 wate, then fwwed and poilited the gun at Defendan > L However, thelr
=t . MWia L2

suspivious iestimony 15 completely unsubstantizted by any physical evidence,

[5e

pecifically, all photographie evidence from the scene show Mr, Phillips® bo
in blood, sprawled on the ground within a few feat of a wng bl black ohiect. (See Crinve Scene

Phatos, attached as Exhibit F.) That obicct, as reflected in phoiographs taken at the

cene of
ihe homicide. was a ce hie “the ph '
micide s 1 cel] phone. Moreover, none of the photographic evidence reflects that Mr

Phillips had a eun.

Defendant Severy, who fired the shots that killed My Phillips, testified that the slleced

g at h1ils v el Ty - .
sun that Mr, Phillips aimed at him was removed from the seene 1o ensure the safety of the palice

2
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aificers, (See Deposition Transeript of Defendant lan severy attached as Exhibit AL p. 263

However, Defendant Severy also teaiified that he Lnew that My Phailip
spproached the body. (Exhibit A, p. 27). Defendant Severy's pariner.

qevt 3T ame 1y merives et feoares Tre Tate e meiele oo : i
acit oilicer o gmivie o we scene. In his deposition. Officer Mitehell's rost

A e Bemeny 1lat a8 % e % e ofe o = i
dGitterent from tiat of Delendant Severy. Officer Mitchell testifed that Mo Philling woas st
I E
SPTS [ I i I | ...."‘. N o [ g - N o 7 2 T
breathing immediately ziter ihe shooting, and he was 2live uniil the mement hefare EME arrived
= S i A e ur * a A=

on ihe stens. (See Depaosition Transeript of John Mitchell attached as Exhibit B, pp. 20-31%

Altheugh NMro Phillips was still alive, according fireer Mirchell, Qfficer

T S w g Ti. oy ]
tes securing the slleged

E
2
o
‘»_L
f
rra
Pl
s
o
’:
J
.f
Faan
‘-—-H
[

w‘
=4
G“
:;

B, pp. 30-31). Officer Mitchell testified that he wak

worefinger 10 aveid compromising the ovidence. (Exhibit B, p. 27). Sheckinelv, Officer
it e sroy = 3 Ay Yot ;oTites o
Mitchell's rext action taken with this evidence. that he was o concerned with PICSETVING, WES [0

stiek the pun into bis pocket! (Exhibit B, p. 28}, As it wmed out, Officer Mitchell did o

t0 be concemned a1 all with preserving fingerprints on the ous, becsnse [

never ordered, and 7o dhis very day had not ordered. any fingerprint analysis of the allesad »

carried by Mr. Phillips submitted inte evidence,
Although Officer Pomeroy, who was Officer Mitchell's supervisor, testified that it was
Cificer Mitchell’s responsibility fo inform the evidence

tech, Thomas Smih. of any gun

coverad fram the scene Officer Mitchell shirked that resp onsibility and puassed it slonz o the

other officers. (Exhibit B, p. 33; See Deposition Transeript of David Pomeroy attached as

Exhibit C, pp. 28-29, 31). While who retains ultimate responsibility remains a mystery, the fact
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alfewed oun was fagnd -

PO I
refocis, zpnd his \_.x.ﬂUszuv; TESTHNIONY g

{See Deposition Transeript of

1

etired evidence technician withow

. ; zoaca Al N : ;

aninterest in this case acknowled ged that he could noi make o fopresenizien of the locatian of
HIER V-5 £ 8 3 Bobie Aoaiilhy 1
% t

i : 1t SOOI e mateET a: 1) L . {45 { ’

: e gun becsuse he never saw the weapon mnd Officer Mitehell never provided this infosmatic

i U HENE R it thilTiEuOn

1© him. (Exhibit D, pp. 8-10L 19). Officer Laperrierre, wha armived on the {CEne s

within mimses
siter the shosting, never even szw the oun allegedly dropped by Mr. Phillins, nor did he ever sz
M Phillips pull s wespon L. (See Deposition Transeript of Brian L aperrierre attached as
Exhibit E, pp. 18, 24, This m siery cun, with its unclear o »d problen ¢ foumes throneh he
cham of custody ond nonexistent relztionship o Mr, Phillips, iz the ¢rux of any defense o this

YT T T 0 il -\m s i) 9 3 }-‘; als :(L Ie]
L-]J .“L‘“’,Ld h{. H 13L;Lf I nic Al Ll\ ll‘ ﬂ‘ < \IL Li i_'\ NG I'} 10 PP] ¢ OF il:‘IL -" "\‘id{"‘i’f
ns ~ SNUE

support the allesation that M Phillips had a gun. Insiead, the same su ¢h evidence Tends
= - Sudlid o 84 i us X

credence 1@ the most apparent answer which s that Mr, Philling was i i
tapparent answer which is that Mr. Phillips was gumned down in a dark alle

A

o~ N L P
on & durk might for no justification whatsoover. As stated a ove, M Smith, the evidene
. 1. . RO PR E L

R O .
techaician who ducted 2 thorough and compleic accountis sg of the scene of the homicide
L > H H 1 1 (%3

shorlly after it occurred, testified that he never saw a mun that was alleged 0 have heen rh
ity b QEg &

-
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PrOpCeriy of N !’Ei;i};‘;ﬁb. Tha Grizy ‘Y_‘?:?.a:»iﬁﬂ.ﬂ et of N Ph 1-15}‘}

i

that wes en the ground near his

falien hody was his cell phare. (Exhibit D, pp. 24, 24y,

. W T - fp - - B P I - b - - TR e
ps. tather of two small children who were dependent wpon him. s sumv vl b

......

r. Phillips was an employee of Two Men and a Truek prier o his muorder,

Consequentlv, Plaintiff Sled the instont lawsnit against Defend

2 Fourh
strgenee and {2y o
i

HE Semid oty v v byt
Mezell Claim zgzinst the Citv of Datroit,

I CORROBORATING FACTS:

AL BEFOSITION TRANSCRIFT OF DEFENDANT LAN SEVERY (EXHIBIT A):

b s 4 . P e £ i) .:"3."‘ e Pt
maved the wm out of concern for the safeiy of the officers afier 1

B. DEPOSITION TRANSCRIPT OF JOIN MITCHELL (ExiuBiT B):

o Mro Phillips was alive {mmediatel ollowing the shooting znd unti Just before EMS
arrived. (pp. 30-31)

»  Hesecured the wun and handeu{ed Mr, Phitiips before EMS arived, (p- 30-31%

+  Hepicked up the gun with kis thumb and mrdmt_{er {p. 27}

* He put the gun in his pocket. {p. 28)

C, DEPOSITION TRANSCRIPT OF DAVID POMERQY (ExmBIT O):

+  Officer Mitchell was responsible for reponting the gun to the evidence tech, {pp. 28-31)
*  Henever saw the alleged gun on the ¢ zround. (p, 22)

1. DEPOSITION TRANSCRIPT OF THOM A4S SMITH (Exumit B):

¢ Hemarked the cell phone found on the eround as Exhihig 3. {p. 19

¢ Asthe officer recovering evidence, it was Officer Miteh ell’s responsibility 1o report aay
removed evidence to him in preparation of his report of the scene. (pp. 8-10)

e Ay Ph:liips cell phene was on the grovnd near his vody when Mr. Smith arvived ot the
scene. (p. 20

141
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¢ Henover saw the cun, (p. 24)

—_*t 5

. DEPOSITION TRANSCRIPYT OF BRIAN L APERRIERRE (EXNHIBIT E):

¥

*  Heneversaw the gun on the mwound, (p. 18)
»  Henever saw Mr PRillips pull ¢ i

gEnarem wnide his cont (p. 14)

. CRIME SCENE PHOTOS (EXinipir r):

V. LEGAL ARGUMENT:

AL DEFENDANTS ARE LIABLE FOR ASSAULTING AND BATTERING MR, PHILLIPS,
Urnder Michigan Iaw, an cssaelt s an intentional and unlawtol threat of offengdve nly viien]

vontact o anether persen which umder the cirewmstaness creates in the STt

fear of fmminent physical contact coupled with the ahility of the nssal Hal

comact, Fanlarsis v, Burmcister, 262 Mich. App. 267 (2004, See

SO NVeh  As IS R S P e
[39 Mich. App. 1100 119 (19910, A batierv is defined a5 g wiliful and harmfsl or otfensive

FUHILRE O SNOWEr persen w hich resulis rom an 2ot intended 10 cause such 3 cantser™ A pali
X =l sl 3 VLHNESL A Doliee
5~ = LAY o 4 ReIR TS w -
officer may use force whea making an arrest, hut only that Jevel of necessary force thar an
ed L33
e e - T O S
aancny person would have deemed necessary given the knowledee of the arresting offieer and

the sitwstion io o which the arrest ovewred. Brower v Perrin, 132 Mice

nnd that 2 gevermment acior i3 Hable for the afrensenan
o ior ts hiable for the aforementioned torts, a Court musy deiermine that

asonzble under the

circumstanices.’” /i,

In the present case. Defendznt Seven's actinns ggznst Mro Phillips were zhsolutely

1t iiahia sseeemrceoa bl e d L 4. 1. - .
SRttty aRivasUinos, G0 A0R0iUIcly jpaucivus, AS 3 resuls
A RSN A ik

of Detendant Severy's

mientional and unlawtul actons. A Phillips lost his Tife Therefore, Defendant Severy i
- 31 i1 - 15

unmstakably lisble for sssanling and bettering M. Phillips
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B. DLFENDANT SEVERY'S CONDLOT WAs GROSSLY NEGLIGENT AND GOVERNMENT AL
IVDIONTTY DOES NOT APPLY,

e T
WA l:‘{‘-l.‘i aie

MOL a9l 12072y

i 269 Aich, Apn. 240, 348 [T0O0AY. Narsaver the
F :

SIOTOIVED, Ihp

— [ P ¥ - S . e
for substaptial reks Wods s thousdy i an ol

| S AR 75 EPRPRU ¢ H
e GO, e conld canc ude, feason: "‘«I\ gt e o

ey s P
ahsgiver waiched

about the safety or welfare of thase i ks charge”™ Tarfea v, Crabrice, 263 Nich, App. 84, 87
(2004),

Phe senseless and unlawiul sctions taken by Defendant Severy iflusirate a wanton
disregard for NMr. Phiilips” wejfare and safetyv. As such, Defendunt Sev ey s clearly hable for
aress segligence because his vnfawful and disturbing setions clearlv demonsitate a substantial

fack of concern for whether an injury or death resulted to Mr. Phitlips
entitied (o govermmental immunity,

C. DEFENDANT SEVERY'S USE OF FORCE AGAINST MR, PHILLIPS W AS ENCESSIVE N
VIOLATION QF THE i‘oz RTH AMENDMENT AND DEFENDANY SEVERY 18 NOT

ENTITLED
TO QUALIFIED INDMUNITY

The Fourth Amendment to the United Stares Consticution susrantees that “the nehl of the

T\‘f\"‘!@‘ 1N hr‘ LEOUTE *n ;r.P ronerion -:n-xxn tunreaganshia coneslyan
- I ST A e

=0 PR

ML DUGYOS GG ACIFEUTOS, S

vinlated.. " VLS CONST. Avitsp., IV, The reasonablencss of a serzure “depends not only on

wien i 1z mad

i

but also on Zoss it i carred out” Grabam v, Connor, 450 U 5. 386, 3¢

-y

L7y

{1959}

{emphasis in orginal} {citing Fennessee v, Garmer. 471 US, Lo 7-8(1985). Thus, pursuant to 42

7
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For Release and Posting Following the
Conclusion of the Oraf Opinion

ORAL QPINION OX THE RECORD

In re City of Detroitf

Bankruptey Judge Steven Rhodes

November 7, 2014
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

In Re:
CITY OF DETROIT, MICHIGAN, Chapter 9

Debtor, Case #: 13-53846

Bon. Thomas 1. Tucker

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on December 4, 2015, he caused a copy of the
foregoing. RESPONSE TO CITY OF DETROIT’S MOTION TO ENFORCE
SETTLEMENT AGREEMENT AND ORDER, PURSUANT TO SECTIONS 105 AND 502
OF THE BANKRUPTCY CODE, APPROVING ALTERNATIVE DISPUTE
RESOLUTION PROCEDURES TO PROMOTE THE LIQUIDATION OF CERTAIN
PREPETITION CLAIMS AGAINST GREGORY PHILLIPS AND/OR DOMINIQUE
MCCARTHA AS PERSONAL REPRESENTATIVE FOR THE ESTATE OF GREGORY
PHILLIPS, DECEASED [D/E #10272} to be served upon counsel via first class United States
Mail as follows:

Marc N. Swanson

Miller, Canfield, Paddock & Stone, PLC
150 W. Jefferson, Suite 2500

Detroit, M1 48226

Dated: December 4, 2015

BY: o/
SHAWN G- CABOT (P64021)
9750 Highland Road "

Whife Lake, M1 48386

(248) 886-8650
shawn.cabot(@cjtramor.com

on € o h- 330 562
1
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