UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

In Re;
CITY OF DETROIT, MICHIGAN, (R T
Debior, ;;13§%§§%§§§E&E§W@“
icker

/

PETITIONER SHAWN CABOT’S EX PARTE MOTION TO FILE BY TRADITIONAL
PAPER FILING

Petitioner, Shawn C. Cabot, submits his Fx Parte Motion to File by Traditional Paper Filing
in accordance with ECF Procedure 3(b), and states as follows:

I. Petitioner, Shawn C. Cabot, is an attorney licensed in Michigan and the federal
court for the Eastern District of Michigan

!\J

Petitioner, Shawn C. Cabot, is not registered with, has never practiced in the
Bankruptey Court system, and has not taken the seminar for ECF relative to
electronic filings for the Bankruptey Court,

3. Petitioner represents an individual who had a civil rights case (which was filed pre-
petition) that was part of the instant Bankruptcy action involving the City of Detroit.

4, Petitioner filed a Proof of Claim on the matter with the Bankruptey Court.

5. On November 20, 201 5, the City of Detroit filed a “Motion to Enforce Settlement
Agreement and Qrder, Pursuant to Sections 105 and 502 of the Bankruptey Code,
Approving Alternative Dispute Resolution Procedures to Promote the Liquidation
of Certain Prepetition Claims Against Gregory Phillips and/or Dominique
McCartha as Personal Representative for the Estate of Gregory Phillips, Deceased,”
which was sent via regular United States mail to the undersigned.

0. Petitioner now desires to file a Response to the aforementioned Motion in the
traditional paper filin g manner.

7. Petitioner does not currently anticipate the need to file additiongl_s_pjeadil;l\gs i this
matter. o @ =
Lo o s

- I : : . RS
8. The Response that Plaintiff desires to file in the traditional manner isiattached
herein. Bl g

1
1

LeRgt

I8 b
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CONCLUSION

For these reasons, this Court should grant Petitioner’s Ex Parte Motion to File, by
Traditional Paper Filing, the attached above-referenced Response.

ST S o
SHAWN C. CABOT (P64021)
Attorneys for Plaintiff
9750 Highland Road
White Lake, Michigan 48386
(248) 886-8630
shawn.cabot@cijtrainor.com

Dated; December 4, 2015
SCCy

PROOF OF SERVICE

The undersigned certified that on the 4th Day of December,
2015, a copy of the foregoing document was served upon the
Bankruptey Court at its stateds business address via hand
delivery. 1 declare u;ldcr penai[y of perjury that the foregoing
statcmcm is true {oyt 'best of/nymionnalmn knowledge, and

13-53846-tjt Doc 10683 Filed 12/04/15 Entered 12/04/15 15:51:43 Page 2 of 83



UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

In Re:
CITY OF DETROIT, MICHIGAN, Chapter 9
Debtor, Case #: 13-33846
Hon. Thomas J. Tucker

/

RESPONSE TO CITY OF DETROIT’S MOTION TO ENFORCE SETTLEMENT
AGREEMENT AND ORDER, PURSUANT TO SECTIONS 105 AND 502 OF THE
BANKRUPTCY CODE. APPROVING ALTERNATIVE DISPUTE RESOLUTION
PROCEDURES TO PROMOTE THE LIQUIDATION OF CERTAIN PREPETITION
CLAIMS AGAINST GREGORY PHILLIPS AND/OR DOMINIQUE MCCARTHA AS
PERSONAL REPRESENTATIVE FOR THE ESTATE OF GREGORY PHILLIPS,
DECEASED [D/E #10272]

NOW COMES DOMONIQUE McCARTHA, AS PERSONAL REPRESENTATIVE
FOR THE ESTATE OF GREGORY PHILLIPS, by and through her attorneys,
CHRISTOPHER TRAINOR & ASSOCIATES, and for her Response to the instant Motion states
as follows:
1. Denied. The Responded filed a 42 U.S.C. § 1983 lawsuit against the City of Detroit and

individual police officer, lan Severy, in his individual and official capacities. (Case Number 11-

14419—Judge Avern Cohn). Admitted that Plaintiff filed a Proof of Claim which was limited
oniy to the City of Detroit. (Exhibit A), While a Settlement Agreement was signed, it should not
be enforced for the reasons set forth herein.

With respect to the “settlement agreement” that was purportedly signed, it should be noted
that the language of the Release makes it appear that any claims potentially being resolved would
be for the City of Detroit only, since it was only the City of Detroit, who was a Defendant in the
{ederal court 42 U.S.C. § civil rights lawsuit case, that was in bankruptey. The mdividually-named

1
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Defendant, Jan Severy, was not involved in the bankruptcy to the knowledge of the undersi sned.
Thus, a reasonable reading of the Release is that any civil action would still proceed against the
individually-named Defendant in this case, at a minimum,.

secondly, there must be a meeting of the minds on all material terms of a settlement
agreement before it can be enforced. Ozyageilar v. Davis, 701 F.2d 306, 308 (4th Cir. 1983).
There was no meefing of the minds on all material terms because Respendent did not know when
the proceeds would be paid and/or how much exactly would be paid for the “vusecured claim >
During the court-mandated mediation, straight answers to the timing of payments or exactly how
much may or may not be paid could not be answered by the City of Detroit. When specific
questions were asked, the response by the City of Detroit of “we don’t know this s all new” was
repeatedly conveyed. As such, there was no meeting of the minds in this case as to the material
tenmns.

Moreover, at the time of the court-ordered mediation, the City of Detroit was well aware
of the possibility that lawsuits filed under 42 U.S.C. § 1983 would not even be subject (0 the
bankruptey proceedings. This was NEVER conveyed to Respondent, but instead was concealed
in a fraudulent attempt to get Respondent to resolve her federal civil ri ghts Jawsuit because of the
uncertainty “scare tactics” used by the City of Detroit. In fact, on November 71,2014, Bankruptey

Court Judge Steven Rhodes opined that “section 1983 claims against individuals in their

personal capacity are not claims asainst the City. Accordinsly, the bankruptey code does

not permit a chapter 9 plan to freat those claims, nor does it provide for their discharge.”

(Exhibit B, Oral Opinion on the Record, Judge Steven Rhodes, p. 36). Therefore, it is readily
apparent given the timing of Judge Rhodes’ opinion, that there was a dispute as to whether any

claims brought under 42 U1.S.C. § 1983 would even be subject to the bankruptey. However, the
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City of Detroit, nor its agents and representatives, ever advised Respondent or her Counsel of any
of this, thereby precluding informed decisions to be made,

Consequently, the district court retains inherent jurisdiction and equitable power to rescind any
arguable settlement that may have been entered into. Id. Furthermore, the Sixth Cireuit in Therma-
Scan, Inc., v. Thermoscan, Inc., 217 F.3d 414, 419-420 (6th Cir. 2000}, reversed the district court’s
enforcement of the parties’ purported settlement agreement because it found that the parties did
not reach a “meeting of the minds™ on a material term.

Thirdly, a settlement agreement can be set aside for fraud or mutual mistake of fact. Guy
v. Lexington-Fayette Urban County Gov't, 57 Fed. Appx. 217, 224 (6th Cir. 2003). Fraud can be
actual or constructive. Jd. There certainly was fraud invelved in the arguable settlement of this
matter, It is readily apparent from the Opinion and Order attached as Exhibit B herein that the
issue of whether Section 1983 cases were dischargeable in bankrupicy had been a topic of
discussion in the bankruptey proceedings at the time of the mediations. That issue did not appear
in the Opinion and Order by chance; but obviously came about because there had to have been
discussion about the possibility that Section 1983 cases were not dischargeable. Instead of
Defendant City of Detroit being candid and explaining this possibility, the City of Detroit opted to
engage in a campaign of scare tactics and cover-ups. The City of Detroit threatened that if minimal
settlements were not taken, the claimants may not ever get anything or it may take decades to get
small percentages of the monetary claims asserted. During the court-ordered mediation, the fact
that Section 1983 cases, which this case 1s, may not even be subject to bankruptcy, was never
disclosed. This was concealed from Respondent and her Counsel, and thereby was fraudulent.

Therefore, the settlement, to the extent the Court believes there is even one, must be set aside.

3
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2. Denied. Thisis not a situation of the settlement being “second-guessed.” Thisis a situation
where the City of Detroit committed fraud and actively concealed the fact that there was the very
real possibility that Section 1983 claims would not even be subject to the bankruptey proceedings.
The City of Detroit never once even hinted at such a possibility. Instead, the City of Detroit ran a
campaign of fear and non-disclosure.

3. Admitted. In addition, however, Respondent’s Complaint was brought pursuant to 42
U.S.C. § 1983, because it alleged violations of the Fourth Amendment to the United States
Constitution. Furthermore, the claims against the police officer were brought in both his official
and individual capacities.

4. No response required. The docket for Respondent’s federal civil rights lawsuit speaks for
itself, However, in its Motion, the City of Detroit admits that it was going to indemnify Defendant
Tan Severy, which means in both his individual and official capacity. At a bare minimum, if the
court believes there was a valid settlerment agreement, which there was not, it certainly did not
include any claims brought against Defendant Severy in his individual capacity.

5. Admitted. Furthermore, the size and magnitude of this bankruptcy was virtually
unprecedented; whereby numerous issues involved have never been addressed or decided.

0. No response required. The Bankruptcy Court’s docket speaks for itself. Respondent leaves
the City of Detroit to its strict proofs.

7. No response required. The Court Order spezks for itself. Respondent leaves the City of
Detroit to its strict proofs.

8. No response required. The record speaks for itself. Respondent leaves the City of Detroit

to its strict proofs.

4
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9. No response required. The record speaks for itself. Respondent leaves the City of Detroit
to its strict proofs.

10, No response requived. The referenced document speaks for itself, Respondent leaves the
City of Defroit to its strict proofs. Furthermore, even if such language is applicable, it is not a
defense to the fraudulent concealiment and “non meeting of the minds”™ as set forth above.

i1 No response required. The referenced document speaks for itseif, Respondent leaves the
City of Detroit to its strict proofs. Furthermore, however, it is Respondent’s position that this court
lacks jurisdiction to hear this dispute, because the dispute is not about the ADR process per se, but
whether there is an enforceable settlement based upon the actions and/or inactions by the City of
Detroit as referenced herein.

12, Admitied that the Proof of Claim as to the City of Detroit only was filed. (Exhibit A).
13. No response required. The record speaks for itself, Respondent leaves the City of Detroit
to its strict proofs,

[4. Neither admiited or denied. Respondent leaves the City of Detroit to its strict proofs.

15 Admitted only that the Respondent-Plaintiff signed a settlement agreement. However, in
view of the reasons set forth herein, the settlement is not enforceable and should not be enforced
given the circumstances invelved.

16. Denied.

17. Neither admitted or denied. Respondent leaves the City of Detroit to its strict proofs.
However, it is interesting that now, the City of Detroit cannot even locate its referenced Exhibit B.
18. Neither admitted or denied. The document says what it says. Respondent leaves the City

of Detroit to 1ts strict proofs.

5
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19, Neither admitted or denied. The document says what it says. Respondent leaves the City
of Detroit to its strict proofs.
20. Neither admitted or denied. The document says what it says. Respondent Jeaves the City
of Detroit to its strict proofs.
21. - Neither admitted or denied. The document says what it says. Respondent leaves the City

of Detroit to its strict proofs.

R

2. Admitted,

2
LS ]

Denied. Contrary o the position of the City of Detroit, given the vague language of the
various plan and settlement documents, combined with the fact that there was not a meeting of the
minds, compounded by the active concealment of pertinent information by the City of Detroit as
set forth herein, Plaintiff shouid not have to dismiss the federal civil nights lawsuit, and it should
be deemed that the alleged settlement agreement 1s null and void.

24, Denied. Ian Severy was also sued in his individual capacity, which would not be protected;
and any claims in his individual capacity must still go forward.

25, Denied. Minimally, the claims against Defendant Severy in his individual capacity still go
forward. However, Respondent nonetheless maintain her position that has not been a settlement
m the first place.

26.  Neither admitted or denied. The document says what it says. Respondent leaves the City
of Detroit to its strict proofs.

27. Denied. Respondent’s claims have not been settled, Furthermore, to the extent that there

is even a settlement agreement, it must be sct aside for the reasons set forth herein.
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WHEREFORE, Respondent respectfully requests that this Honorable Court DENY the

instant Motion in s entirety and requests oral argument on the matter.

Dated: December 4, 2015

Respectfully Submitted,

CHRISTOPHER TRAI“\?OR & ASSOCIATES

BY: /

SHAWNC Agéjf/}mm])
Attorn foz Resp ndcnt
9750 Highland Road

White Lake, MI 48386

(248) 886-8650
shawn.cabot(@cjtrainor.com

7
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INDEX OF EXHIBITS

A Proof of Claim

B Court QOrder
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Andrew E. Barnelt
Shawn . Cabot 975 Hightand Road

me il?:Rguin - LAV GFEICTS ©OF White Leke, Michigan 48256

van A Tor ' -

T;meth)f M. Harmer C/ IMI RI S TO P :[“1 E R T R_AI N OR Tel (245) 886-86350

Thomis T T\;O?GT[ ] & ASSOCIATES Tolt Free (8003 9618477
sristopher 1, Trainor

Fax (248) 698-337)

(SR 1 Michiganl egaiCenter com
ounsel:

Shawn 1. Coppins

Vincent M. Faroug!

Febrvary 18,2014
**Via Hand Delivery¥*

Office of the Clerk of Court

United States Bankruptey Court
For the Eastern District of Michigan
211 West Fort Street

Suite 1700

Detroit, M 48226

Re:  Dominique McCartha as Per. Rep. for Estate of Gregory Phillips v. City of Detroit, et al
United States District Court—E.D. Michigan Case No: 11-14419

Dear Sit/Madam:

In reference to the above-referenced matter, enclosed please find the creditor’s B1

0 form and supporting
documentation.

At the time of the bankiuptey, a police misconduct case was pending in the United States District Court—Fastern
District of Michigan. Mr. Phillips, who was unanmed, was shot and killed by a City of Detroit police officer for no
legal or justifiable reason whatsoever.

Attached are copies of the filed Court Complaint 2nd a Facilitation Summary (without exhibits) which support the
claimant’s position.

If any questions or concems arise, please feel free to contact our office.

Very Truly Yours,

& ASSOCIATES

SCCY
Enclosures

e City of Detroit Claims Processing Center
¢/o Kurtzman Carson Consultants, LLC
2335 Alaska Avenue
El Segundo, CA 90245

1
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B0 (Offieial Form 10 (D441 3} (Modified)

UNITED STATES BANKRUPTCY COQURT EASTERN DISTRICT of MICHIGAN
Name of Debtor: City of Detroit, Michigan Case Number: 13-53846
NOTE: Doniot use this form o make o cloim jor an administrarive expense Ihat arises ajier the barlrupicy filing, |
Name of Creditor (the PErsen of other entity 16 whom e deblor owes meney or propeny):
hg;n?m@_‘g( Al Corthe LS Rys
Name ang addfess where notices should be sent: , " } . TR ; F i it 1
D tan 1o \gt Aelanthe fur Catate o Gregory  Plalicps o Fhﬁl‘%ﬂ% UigthE
Clarizbe ‘73‘\%? Tredve ™ ¢ 4 g6 o0 ‘. y . . . previously fiied claim. .
ri;‘s&cph‘f—" T . Tredwer e Shewn O Cole ot C Claim N
G e fgn Uan b 7ol & ..m;r; ﬂllm Number:
Coimcbe Dtme, A4 Gy2y G {If Bionen)
Telephone number: 2 e SESTC email S If\c-hh_,- AL el ol @ oo e S &y Filed e
MName and address where payment should be sent (if differeat from above): ~d O Check this box if 5,-2-;—2}; aware that
anyone ¢lse has filed a proof of claim
relating {0 this claim, Attach copy of
statement giving particuiars,
Telephone number: emall:
I Amount of Claim as of Date Case Filed: 5.4 ’ S0 Qee. 00
4

I alt or part of the claim i secured, complete jtem 4,
 all or part of the claim is entitled 1o priority, compleie item 5.

CICheck this box if the olzim includes interest or other charges in addition Lo the prineipal amount of the claim, Attach & statement thet itemizes interest or charges.

e S

2. Basis for Claim: e Sop ol Ty vry £ Civid Qr‘qi/,%c / Pohc_-r /‘!’(1'_3(;0:\&b9"{
(See instruction #2) =l 7 J

3. Last four digits of any number by whieh creditor identifies debtor: 3a. Debtor may have scheduled account as:
. may 4 e
{See instruction #3n)

4. Secured Claim (See instruction #4)
Check the appropriate box if the claim is secured by a lien on property or a right of

seteff, attzch required redrcted documents, and provide the requested information.

Arount of arrearage and other charges, as of the fime case was filed,
included in seeured claim, if any:

g
e
Nature of property or right of setoff: £1Res Estate DO Motor Vehicle 710ther Basis for perfection:
Describe:
Value of Property: § Amount of Secured Claim: §
S, e
Annual Interest Rate {when case was filed) % OFined or C}Varizble Amount Gnsecured: §
e e
5. Amount of Claim Entitled 1o Priority as an Administrative Expense under 11 U.S.C, §§ S03(b)(9) and 507(a)(2). s
e
Sb. Amount of Claim Otherwise Entitled o Priority. Specify Applicable Sectien of 11 US.C. § . g
[ — e

6. Credits. The amount of all payments on this claim has been credited for the pumpose of making this proof of cleim. (See instruction #6)

7. Documents: Attached are regacted copies of any documents that support the ¢laim, such as promissory notes, purchase orders, i
funning accounts, contracts, judgments, mOAgages, security agreements, or, in the case of a claim based on an open-end or revolving consumer credit agreement, a
statement providing the information required by FRBP 3001{c)H3)(A). I the claim is secured, box 4 has been completed, and redacted copies of documents providing
evidence of perfection of a security interest are attached. {See instruction #7, and the definition of “redacted”. J DO NOT SEND ORIGINAL DOCUMENTS. h
ATTACHED DOCUMENTS MAY BE DESTROVED AFTER SCANNING
I the documents are not svailable, please explain:

nveices, itemized staternents of

B, Signature: (Sse instruction # §) um—..___}
O Yam the trustee, or the debtor, 0 lame guaranier, surety, indorser, or other codebtor,
or their authorized agent, (See Bankruptey Rule 3005.)

Cheek the appropriate box/
[} tam the creditor. [J,-} di the creditor’s authotized agent,
(See Bankruptcy Rule 36043

1 dectare under penalty of perjury that the information provided in this claim i true
PrintName:_Shiawin € C o by oot

Title: Add o Yy

Company. (WP isfembir Trvimon <A 5s0C.

Address and wlephone number (if different from notice address above): (Sigl ﬂ'rf) l :
U750 '\i X

ol L iy ot figm hoticg ' (Datey
Loddne e Eolxe | | Llgs&,

and correct 1o the best of knowledge, information, and rezsonable belief,

Telephene numbsr:‘? 4k -d G B G ';'cma“'. Shiciuain . Y hY () [4%) { *‘ P \.‘ oy . e S e —~ ]
FPenally for presenting fravcilent cloim: Fine of up 1o $500,000 or itmiprisonment for upto 5 years, or both. 18 U.S.C. §% 152 and 3577, - )
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2:11-cv-14419-AC-RSW Doc# 1 Filed 10/07/11 Pgi1ofg PgiD

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DOMINIQUE McCARTHA, as Personal Representative for
the ESTATE OF GREGORY PHILLIPS, deceased and
GREGORY PHILLIPS,

Plaintiff,

v. casEno: =15 H1]
HONORABLE:

A\/ AN C t‘ll"\ Yy
CITY QF DETROIT and IAN SEVERY,

in his individual and official capacity,

Defendants.
/
CHRISTOPHER TRAINOR & ASSOCIATES
CHRISTOPHER J. TRAINOR (P42449)
SHAWN C. CABOT (P64021)
Attorneys for Plaintiff
9750 Highland Road
White Lake, M1 48386
(248) 886-8650
shawn.cabot@citrainor.com
/

COMPLAINT AND JURY DEMAND

NOW COMES Plaintiff, by and through her attorneys, CHRISTOPHER TRAINOR &
ASSOCIATES, and for her Complaint against the above-named Defendants, states as follows:
1. Dominique McCartha is the appointed, qualified, and acting Personal Representative
of the Estate of Gregory Phillips and currently resides in the City of Detroit, County
of Wayne, State of Michigan.

2 Nefendant Citv of Detroit 12 8 mnnirinal cormoration and sovermmental mihdivieinn
2. TSR LA S SRR S A mamitipal corperahion and governmental subdivieinn

which is organized and existing under the laws of the State of Michigan.

1
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2:11-cv-14418-AC-RSW Doc# 1 Filed 10/07/11 Pg2of3 PgiD2

3. Defendant Ian Severy is and/or was a police officer employed by the Detroit Police
Department and was acting under color of law, in his individual and official capacity,
and in the course and scope of his employment at all times mentioned herein,

4, All events giving rise to this lawsuit occurred in the City of Defroit, County of
Wayne, State of Michigan.

5. This lawsuit arises out of Defendants’ violations of Plaintiff’s federal constitutionz]
rights as secured by the Fourth and Fourteenth Amendments to the United States
Constitution and consequently, Plaintiff has a viable claim for damages under 42
U.S.C. § 1983, Plaintiff also has viable state law claims.

6. Jurisdiction is vested in this Court pursvant to 28 U.S.C. § 1331 {federal question]
and 28 U.S.C. § 1343 [civil righis).

7. That the amount in controversy exceeds Seventy-Five Thousand Dollars
{$75,000.00), not including interest, costs, and attorney fees,

FACTS
8. Plaintiff alleges and incorporates by reference each znd every paragrapl of this

Complaint as though fully set forth herein.

9. On or about October 9, 2008, Gregory Phiilips was shot and killed by Defendant Ian
Severy in the area of 3333 McDougall, in the City of Detroit.

10. On October 9, 2008, Gregory Phiilips left his home to meet an acquaintance to buy a

cell phone.

I1. Gregory Phillips met the seller of the cell phone and Detroit police officers

approached them in an unmarked car and in plain clothes.

12. The officers never once identified themselves ag police officers.

2
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13, Because they did not know they were police officers, Gregory Phillips and his friend
fled the scene on foot.

14. As Gregory fled on foet, Defendant Severy fired multiple shots at Gregory Phillips
and then told him to “Get his fucking hands up.”

i Gregory Phillips was shot in the {eft chest and left flank,

16. Afler Gregory Phillips had been shot, Defendant Severy repeatedly asked Gregory

Phillips where the gun was 2, however Gregory Phillips told the officer that he did

not have a gun.

17. The dying Gregory Phillips repeatedly asked for help, but Defendant Severy refused
to render any aid to him, but instead handcuffed him.
18, No weapons were found on Gregory Phillips or by him,
19. Atno time during the killing did Defendant Severy have a justifiable reason to use the
deadly force that he employed.
20, Defendants are not entitled to mmunity protection.
21. As aresult of Defendants’ munlawfial actions, Plaintiff suffered injuries and damages.
COUNTI
VIQOLATION OF THE FOURTH AMENDMENT
42 U.S.C. § 1983 EXCESSIVE FORCE
22. Plaintiff realleges and incorporates by reference each and every paragraph of this
Complaint as though fully set forth herein.
23. That Defendant Severy was at all times acting under color of law, within the course
and scope of his employment, and in his individual and official capacities.
3
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24, Defendants violated Gregory Phillips’ right to be free from punishment  and

deprivation of life and lberty without due process of law under the Fourteenth

Amendment to the United States Constitution.

I~
Lh

That Defendants violated Gregory Phillips’ clearly established and federally protected
rights as set forth under the United States Constitution and the Amendments thereto,

mcluding, but not limited to, the Fourth Amendment of the United States Constitution

to be free from unreasonable searches and seizures mainly to be free from excessive
use of force, when they employed unnecessary and unreasonshle excessive and

deadly force which resulted in Gregory Phillips’ untimely death,

26, Defendants’ acts were at all times objectively unreasonable in violation of Gregory

Phillips® clearly established rights under the Fourth and Fourteenth Amendments fo
the United Siates Constitution which proximately resulted in Gregory Phillips’

untimely demise.

27 As a proximate result of Defendants’ violation and/or deprivation of Gregory

Phillips® constitutional rights, Gregory Phillips and/or his estate have a viable claim

for compensatory and punitive damages pursuant to 42 U.S.C. § 1983 together with

costs, interest and attorney fees pursuant to 42 UL.S.C, § 1988,

WHEREFORE, Plaintiff respectfully requests that this Honorable Court enter an award

in her favor and against Defendants in an amount in excess of Seventy-Five Thousand Dollars

($75,000.00) exclusive of interest, costs, and attorney fees as well as an award of punitive

damages.

COUNT I
GROSS NEGLIGENCE

4
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Plaintiff realleges and incorporates by reference each and every paragraph of this
Complaint as though fully set forth herein.

The governmental agency that employed Defendant Severy was engaged in the
exercise or discharge of a governmental function,

Defendant’s conduct amounted to gross negligence that was the proximate cause of
Gregory Phillips” injuries and damages.

Defendant Severy was working for the Detroit Palice Department at the time of the
incident complained of herein and had a duty to perfonm his employment activities so
as 1ot to endanger or cause harm to Gregory Phillips,

Notwithstanding these duties, Defendant Severy breached his duty with deliberate
indifference and gross negligence and without regard to Gregory Phillips’ ri ghis and
welfare, which caused serious injuries and damages to Gregory Phillips.

Defendant Severy knew or should have known that by breaching these duties, harm
would come to Gregory Phillips.

That according to MCL 091.1407(2), the breach of Defendants’ duty {o exercise
reasonable care was reckless and amounts 1o gross negligence.

That as a direct and proximate result of Defendants’ indifferent/grossly negligent acts
and/or omissions, Gregory Phillips suffered damages and injuries,

Defendants’ actions were so egregious and so outrageous that Gregory Phillips’
damages were heightened and made more severe, thus Plaintiff is entitled to

exemplary damages.
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WHEREFORE, Plaintiff respectiully requests that this Honorable Court enter an award
in Plaintiffs favor and against Defendants in ap amount In excess of Seventy-Five Thousand
Dellars (§75,000.00), exclusive of costs, interest, and attorney fees,

COUNT II¥
CITY OF DETROIT'S CONSTITUTIONAL VIOLATIONS

37. Plaintiff realleges and incorporates by reference each and every paragraph of this

Complaint as though fully set forth herein.

(5
£

Defendant City of Detroit acted recklessly and/or with deliberate indifference when it

practiced and/or permitted customs and/or policies and/or practices that resulted iy
constitutional violations to Gregory Phillips.
39, That these customs and/or policies and/or practices included, but were not limited ta:
a. Failing to adequately train and/or supervise itg police officers so as to prevent
violations of citizen’s consiitutional rights;
b. Failing to adequately train and/or supervise police officers regerding the proper
use of force;
¢. Failing 1o supervise, review, and/or discipline police officers whom Defendant
City of Detroit knew or should have known were violating or were prone io
violate cilizens’ constitutional rights, thereby permitting and/or encouraging its
police officers to enga gein such conduct; and
d. Failing to adequately train and/or supervise its police officers in the proper

nalicies and nrocedures far eoiql lx'rch{ng Iwnhnh?p coves
LTS Rl RULEATES Tor ectabliching nrghalila cAuce

arvect and tha TV o
voSeedny ARG Thae FREES A

policies and procedures for effectuating an arrest without the use of excessive

and/or deadly force.

6
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2:11-cv-14419-AC-RSW Doc # 1 Filed 10/07/11 Pg 7 of 9 PgID 7

£0. Defendants’ conduct demonstrated a subsiantial Jack of cancern for whether an injury
resulted.
41 Defendants’ acts and/or indifference and/or omissions were the direct and proximate

cause of Gregory Phillips® injuries.

42 The facts as set forth in the Preceding paragraphs constitute a viclation of Plaintiffy
Fourth and Fourteenth Amendment rights and pursuant to 42 U.S.C.§ 1983, Plainsiff
lizs a viable claim for compensatory and punitive damages plus inferest, costs, and
attorney fees as set forth in 42 U.S.C. §1988.

WHEREFORE, Plaintiff respecifully requests that this Honarable Court enter an award
i Plaintff’s favor and against Defendants in an amount in excess of Seventy-Five Thousand

Dollars (§75,000.00), exclusive of co sts, interest, and altormey fees.
Respectfully Submitted,

CHRISTOPHER TRAINOR & ASSOCIATES

s/ Shawn C. Cahot

CHRISTOPHER J. TRAINOR (P42449)
SHAWN C. CABOT (P64021)

Attormey for Plaintiff

9750 Highland Read

White Lake, MI 48386

(248) 886-8650

shawn.cabot@citrainor. com

Dated: October 7, 2011
SCChrw

7
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

DOMINIQUE McCARTIHA, as Personal Representative for

the ESTATE OF GREGORY PHILLIPS, deceased and
GREGORY PHILLIPS,

Plaintiff,

v. CASE NO:
HONORABLE:

CITY OF DETROIT and IAN SEVERY,
i his individual and official capacity,

Defendants,

CHRISTOPHER TRAINOR & ASSOCIATES T T
CHRISTOPHER 1. TRAINOR (P42449)

SHAWN C. CABOT (P64021)

Atterneys for Plaintiff

9750 Highland Road

White Lake, MI 48386

{248) 886-8650

shawn.cabot@cjtrainor.com

DEMAND FOR TRIAL BY JURY

8
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NOW COMES Plaintify, by and through the attorneys, CHRISTOPHER TRAINOR &

ASSOCIATES, and hereby mzakes a Demand for Tria] by Jury.
Respectfully Submitted,

CHRISTOPHER TRAINOR & ASSOCIATES

s/ Shawn C. Cabot

CHRISTOPHER J. TRAINOR (P42449)
SHAWN C. CAROT (P64021)

Attorney for Plaintiff

9750 Highiand Road

White Lake, MI 48386

(248) 886-8650
shawn_.cabot\a{c'trainor.com

Dated: October 7, 2011
SCChTw

9
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UNITED STATES DISTRICT COURT
FORTHE EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

GREGORY PU.ILLIF: nd or D(")‘\ril\"i(')L:‘E
) L(. ARTHA as Persenal § <f’1re\s'1?hmh for

W Estae ol G RECORY HILLIPS, d&.Lt‘(L\Ed,

Plainniffl
. CASEND Pi.]44g¢
HONORABLE: AVERN COHN

(JY\ OF DETROIT 2nd 1AN SEVERY

i hisin i l-....j z!d‘l.h’( ‘njL “‘l- LA

r}L;KI Gans

FHRISTO;i HER TRAINOR & ASSOCIATES T - CHY OF DETROIT LawW DED ARTNENT
. CHRISTOPHER ). TRAINOR (P43449 af:m& L. ASHFORD (P47402)

x f\, 13 DL{{(‘*U\( TR Hornevs for Defendants

- Attormeys for Plaing @ C Woodward Av enue, Suite 800 :
| 9730 Highland Rosc f’J Uit Michigen 48324
| White Lake, M1 28386 (313)237-3082 :
(249} 886-8630 1

{us;ms-wa

1Y~

5t
122
o
koot
3».1 1

uL trost fi171. 2OV

i
: H

i

e e SN

PLAINTIFF'S FACILITATION SUMMARY

Date: June 27, 2013
Time: 2:60 p.m.
Facilitator:  Aljap Charlton

This case imvolves the unjustified and indefensible kil Hing of Mr, Gregory Phillips by a

Detendant Ciiy of Datroit palice officer, Defendant lan Severy murdered My, Ph llips, afier he

cornered him in a dark allev. While the ofiicers alleve that Plaintfl was nasi; ng 2 threx
; posing @ threat 1o them

Y wWaving around @ gun, tales of this phantom gun have Been greaily txaggerated and thers ig

zero evidenee 1o substantiate said alicoations. As a matter of fact, the physical evidence da 23 ol

A.tit F\r~
T e

P_\
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sppant thet Mro Phillips even hod sy weapon on his person ot the time that he Was fataliv s,

letalone 2 gun. As 3 result of Defendants” unlaw ol setioms, Plajy

RIT Wil not senle for Tos

N4 300000 00

IL STATEMENT OF FACTS:

"1

cluming home with s five-vear-old son, As N

thed Detroit Pold

olice officers, which meluded Defendant Seve oy O ffiecers

Rrisn T_T\e“,"- erve. Jehn NV tchei], apd Defen dant Jan Se

- PR N s P p e p— - L - C o I~ i - 1

ffiends ag P vy pursued thom in e police chicle SVCUTSING o the
x - A& - Ny 4 i R S B2 ENS & PO

testimony of Defendant Sevary and Officer Mischell, who chased My Phillips, at some noin

Fevim mmer e o b e = Lo ) N -} Sk te .

dumng the foof chase M Phillips puiled 3 oy W N his cost, ran with the 841 10 his hapd

until he reached 3 gate, then fumed and noinied the gun ot Defendiy Severv. However, e

pletely unsubsiantizied by any physical evidence,

o the seene show My, Phaflips® body, covered

in blood, spravled on the ground within a few feet of 3 simat] black ebject, (See Crime Se cene

Photos, attached as Exhibit F.) That object, 25 reflec

ted in photegraphs taken @t the seene of
ihe homicide, was 3 cell phone, Moreover, none of tha photegraphic evidence reflects that My

Defendant Severy, who Hred the shots that killed i Phillips. testified that the alleced

sun thal M, Phillips aimed at him was removed from the scene o ensure the safety of the police

1
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officers. (See Deposition Transeript of Defendant Ton Severy 2

However. Defendan
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was doad the moment e

3= -

epproached the body. (Exhibit 4, p- 27} Defendant Severy's pariner,

Fate

et oificer o srmivi

B Y u P PR P T
Flac snootng, and he was alive untl o AN

A Transeript of John Mirchell attached as Exvhihie B, PP 303y

&1 e 7 thi P R T lingd T - AT wipyar 4% e oy by i T g e Cnd v
aever erdered, wnd 70 this very day Tizd not ordered, any angerprint ansiyvsis of the allegad aun
carried by Mr. Phillips submitied inw evide e,

Although Officer Pomeroy, who was Officer Mitchell’s supenvisor, estified that it was

Otficer Mitchell’s responsibility to mform the evidence tech, Thomas Smith, of any sy

recovered from the seene Offfeer Mitehell shirked that responsibility and passed it zlony o the

other officers. (Exhibit B, P- 33; See Deposition Transeri ipt of David Pomeroy attact

Exhibit €, pp. 28-29, 31}, While who retains ultmate responsibility remains 3 mystery, the £

1o
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Exhibit £, pp. 18, 24). This VSIS gun, with 18 unelear and probliematic

chain of custody and nonexistent relationshi up o Mr. Phillips, s the opu

upustified homicide. Unfortunate oy for the Defendant i5. no photoors iphic or ferensic

evidence

support the asllemarion that Mr. Phillips had gun. Instead, the same sue

credence 1 the mest apparent enswer which is thiat Mr, Phillips was «
on a dark pight for no justification whatsoever, As

toamdyan T e . g S . .
teennician who conducted a th worough and compleie sccouni ing of the scene of ihe bomicida
= i 4 i =

snontly afler it oceurred, testificd that he AEVEF SIW Qe
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v
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-
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aroporiv of Mr b i1ips that was on the ground nesr h

fallen hady was ki

ne. (Exhibit D, pp. 20, 243,

[ER S S D R A I Sry ] e iEL oL e oo -~ T .,
N P}E‘,SEJEL\, faiher G o small Civriren who sere Jo ,.\.muu'it PN . Hosurvives] hy

- - N oiys o - L—— - -
wese Children. Mro Phillips was an employee of Two Men

P el amte tTee o5 Ty - g
S dmwsi 2E5ns D:ﬁ:\?éaa-‘_-_:tb-_ v o Detrai ard izn

P40

L CORROBORATING Fa Cis:

A, DEPOSITION TRANSCRIPT OF DEFENDANT [AN SEVERY {Exy BT AL

s Oificer N noved the gum out of concern for the safely of the cilicers pfter the
shooting,

#  Immediately after the shooting, he was aware that M Philtips was dead, {p.27)

¢ Afler Olficer Mischell vicked up the gun, Officer Mitehell putitin the trunk of the patrod
car. {p, 15}

B, DEPOSITION TRANSCRITY OF § OUN MITCHELL (EXHiBiT B):

' _-\-'ir. E‘lul.p\. was alive immedintely following the shooting and ] Just before FMS
amved. (pp. 30-31)

2" ecured the yun and handeui¥ad My "Hfl?ips beftre EMS arvived, (P 30-31)

+  Hepicked up the gun wi I ‘1 sr_zurwb and forefinger, (p. 27y

Heput ¢ ihe gu 1inmsno} L {p.

V t

C, DEPOSIIION TRANSCRIPT OF DAVID POMERQY (Exiiniy Cy:

* Officer Mitchell wag responsible for feperiing the gan to the eviden tech. (pp. 28-31)
*  Henever saw the alieced Sun o the grouad, (p, 2%

1, PEPQSTTION TRANSCRIPT OF THOMAS SauTH (Exmeir DY

w

¢ Hemarked the call phone found on the ground as xhibit 3, (p. 19)

* Asthe officer recovering evidence, it was Gf’ﬁu, Mitchell's responsibility 1o 5 TEPOIT any

removed ev 1dez~ceio him in n“px.r von of his report of the scene, {pp. 8-10)

¢ Mr Phillips® cell phone was on the ground near his body wh
seene. {p. 20)

en Mr. Smith errived o the

!_J;
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¢ HMeonoversaw the oy, {p. 24)

E. DEPOSITION TRANSCRIPT OF BRIAN Lapermivnny {EXHIBIT B!

F. CRIMESCENE PHOTOS (ExuiiTB):

V. LEGAL ARGUMENT:

AL DEFENDANTS ARE LIABIE FOR ASRAULTING AND R ATTERING MR, PHILLps.

chiean law, an assouil iz

and enlaw ol threat of

R M Py Ve Tol T et st PR, S
W ARDINCT PETSST Witl-Tounded

wear of fmininent phasies

ff.{/.!?.-c..s‘.

FE9 MNich Appe TID 119 (1001, A battery is defined a5 "a willful and hermfd or offensive
euching of snother person which Tesults o an aot intendad C

13 oatacl” A police

whea meking an &rrest, but onlv that Jevel of fnecessary foree the

ordinery person would have deemed neceRsary given the knowled ge of the arresting oficer and

the stiustion in which the arrest accured, Brever 1 Perrin, 132 0

tird that 2 povernment acior is Hab le for the aforementio #ed torts, a Court

“the officers' actions were not justitied hecause ey were not abjectively reasonuhle upde

Tt

[ the present case. Defendznt Severy's aclions sgainst M Phillips 1

S el

N . WP | RIS DU | . 13 - . A, e T - .
WM s ausliciy fgicious, As oA Fosuli o Detendang DEVETY g

mtentional mnd unlawfll actions, Mr. Phillips Jost his life, Therefore, Defe

unmistzhably liable for asssulting aad buttering Mr. Phillips,

LT OUHot
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. DEFENDANT SEVERY'S CONDLCT Was GRross

LY NEGLIGENT aNp GOVERNMENT AL
DVMUNITY DOES NOT APPLY.

in Michizan, sovernmenial cBployers aeling within the scone of 1

s from o Habiline Tecs Tieir crmdier ar
2 LTONTY LOT 1ang i\} Unless ibhesr ORI

ST
B LIRS I

2o g substantial lock of cnncern

BRTNMCLA 91 1407 s)y Ofiver + Smidn. 269 Mich, Apn

LoARD, N0, &7

The senseless znd wnlawifil sctions raken by Defendant Sever

disregard for Mr. Phillips” welfare and satety. As such, Defendunt Severv s clearly liable for
< Hdigence hacause kis pnl ful 2nd disturbine setfons clesidv dom i ot .
HTORS Acghiginee hacause las unlnwfy <30 DHNeInE scttons clearlv CEIMONSITRIC & sunslanisl

C. DEFENDANT SEVERY'S USE OF FORCE AGAINST AR, PHILLIPS Wi
VIOLATION OF TUE FOURTH AMENDMENT AND DEFENDANT $EV
TO QUALIFIED DALVUNITY

§ ENCESSIVE 1x
ERY ISNOT ENtiTLED

The Fourth Amendment to the Unired States Constitztion wuars

Ayl GO EOIITE t( Tl T “3rrent i ot IRt T s o S F S T .
ponnle ta he secure In thelr PRTELR.ngmnel tnreazenable seorches and sofeus "3 S0AH 60l e

viakated.. ™ U.S. CONST. AMEND. IV, The reasonablencss of a seizur: “depen

whan it s made, but also on fow it 35 carded ouL” Graham v Comer, 200 1S, 386, 3038 {15589

g

{emphasis in priginal} (citing Fonnessce v Clarner, 471 U8 1, 7-8 (1985), Thes. pursuant to 42
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Far Release and Posting Follo wing the
Cotrclusion of the Oral Opinion

ORAL OPINTON ON THE RECORD

In re City of Detroit

Bankruptey Judge Steven Rhodes

November 7, 2014
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