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330 West 42nd Street » New York, NY 10036-6979

October 15,2013

Margaret Nelson

Assistant Attorney General

Michigan Department of Attorney General
P.O.Box 30212

Lansing, Michigan 48909

Re: In re City of Detroit

Dear Ms, Nelson:

Pursuant to Local Rule 7.1 of the U.S. District Court for the Eastern District of
Michigan and Local Bankruptcy Rule 9014-1(g), I write to advise that International Union,
United Automobile Workers (“UAW”) and the Flowers plaintiffs intend to file 2 motion to
compel discovery of certain documents identified on the privilege logs accompanying the State’s
document production and to seek to narrow the potential issues or documents that would be
involved in such a motion. Because of the exigent schedule, UAW requests that the City respond
to this correspondence by October 18, 2013.

In opposition to the motion of Michigan Council 25 of the American Federation of
State, County and Municipal Employees, AFL-CIO and Sub-Chapter 98, City of Detroit
Retirees” Motion To Compel Testimony of Kevyn Orr and All Other City and State Witnesses
Regarding City-State Communications Prior To July 17, 2013 (the “AFSCME Motion™), the City
recites that it and the State entered into a common interest agreement “at the time of the
appointment of the Emergency Manager.”

The September 12, 2013 Common Interest Agreement recites that “on or around the
appointment of the Emergency Manager” the City and State entered into a verbal common
interest agreement. Mr. Orr was appointed to the position of “emergency financial manager” for
the City on March 15, 2013.

Accordingly, and at a minimum, documents which antedate March 15,2013, and
which involve communications with the City {and counsel) cannot be covered by the attorney
client privilege that the State has asserted here. Exhibit A to this letter sets out an entry on the
first and third privilege logs dated March 12. It identifies 4 communication between Richard
Baird and Kevyn Orr that “forward[s] attorney’s fegal advice.” Inasmuch as there was no
attorney-client relationship between Jones Day and the state, there is no basis for this document
to be withheld and we request its production.
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Exhibit B to this letter are entries on the State’s first and third privilege log where the
State is withholding documents on the ground of “Executive Privilege.” The State has waived
deliberative privilege; thus it would appear that no documents should be withheld on grounds of
Executive Privilege. Please produce these documents.! 1 also note that certain of these entries
indicate that information is being redacted from a document which is included in the production,
Because the log does not identify documents by bates number it is difficult to identify the
referenced item. Please provide an identification of the redacted items by bates number.

Exhibit C to this letter is the State’s second privilege log. It does not identify parties
involved in any of the referenced communications nor does it indicate the subject matter of the
communication or that it involved a request for legal advice. This is insufficient. To assert the
privilege a party “must make a minimal showing that the communication involved legal matters.
This showing is not onerous and may be satisfied by as little as a statement in the privilege log
explaining the nature of the legal issue for which advice was sought. . . . Conclusory statements
. - . do not satisfy even this minimal requirement.” In re Search Warrant Executed at Law
Offices of Stephen Garea, 173 F.3d 429, 429 (6th Cir. 1999); see generally United States v.
Construction Prods. Research, Inc., 73 F.3d 464, 473 (2d Cir. 1996) (“if the party invoking the
privilege does not provide sufficient detail to demonstrate fulfillment of the legal requirements
for application of the privilege, his claim will be rejected™).

In addition certain documents are listed on this log with a claim that they are being
withheld on the basis of “Executive Privilege” or “Privacy.” For the reasons stated above no
documents should be withheld on grounds of Executive Privilege. With respect to documents
withheld on privacy grounds, we would expect that personal information, such as Social Security
numbers, could be redacted. Please advise us of the bases under which these documents are

being withheld.

Exhibit D to this letter are entries from the first and third logs which identify
documents withheld on the basis of attorney-client privilege. In none of these entries is there any
identification of the nature of the legal issue for which advice was sought. As discussed above,

this is insufficient,

As youknow, trial is scheduled for October 23 concerning the eligibility issues. We
are entitled to test the State’s assertion of privilege. Given the lack of specificity in the log we

! Certain of these entries also indicate that the document is being withheld on grounds of
attorney client privilege. Yet the log does not identify whose advice is being either conveyed or
provided. As stated below, such conclusory statements are insufficient. Please identify the
person providing the advice and the general nature of the issue involved so that we may assess
the privilege claim with respect to these entries,
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are and have been unable to do so. We note in this regard that at his deposition earlier this week,
the Governor refused to answer questions concerning topics discussed in any and all meetings
where an attorney was present. To expedite resolution of the issue we request that the State
submit to the Court for in camera inspection documents noted on the excerpts from the privilege
logs in Exhibits B, C or D dated on or before July 18, 2013 as to which the State would continue
to assert any privilege — whether attorney-client or otherwise, including those received or sent by

the Governor.

Finally, Exhibit E contains two documents on the first and third logs which do not
assert any privilege, nor do they identify a date or an author of the document. Please confirm
that these documents have been produced by identifying the Bates number in the production.

Thank you for your attention to this matter and I look forward to reviewing your

response,
Very truly yours,
W M. bz
Thomas N. Ciantra

TNC:vif

Enclosures
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