UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

Inre Chapter 9

Case No. 13-53846
CITY OF DETROIT, MICHIGAN,

Hon. Steven W. Rhodes

Debtor. Expedited Consideration Requested

MOTION IN LIMINE TO EXCLUDE TESTIMONY
OF ALEXANDRA SCHWARZMAN

Syncora Guarantee Inc. — as the saying goes — wants to have its cake
and it eat it too.

Having designated one of its own attorneys in this case as a rebuttal
witness, Syncora wants to selectively choose which questions on the designated
topics the attorney will be allowed to answer, while hiding behind the attorney-
client privilege on those questions Syncora doesn’t wish to answer.

Alexandra Schwarzman, a first-year associate at Kirkland & Ellis
LLP, participated in some (but not all) discussions between Syncora and the City

regarding a proposed non-disclosure agreement. Syncora proposes to call Ms.
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Schwarzman to testify about those discussions at the hearing on the Motion of
Debtor for Entry of an Order (I) Authorizing the Assumption of that Certain
Forbearance and Optional Termination Agreement (the “Agreement”) Pursuant to
Section 365(a) of the Bankruptcy Code, (II) Approving Such Agreement Pursuant
to Rule 9019, and (III) Granting Related Relief (the “Assumption Motion™).

As an initial matter, Ms. Schwarzman’s testimony is utterly irrelevant
to the relief sought by the City in the Assumption Motion. Even if it were relevant,
the gross misapplication of the attorney-client privilege and work product doctrine
by Syncora’s counsel at Ms. Schwarzman’s deposition would be ample grounds for
excluding her testimony.

Accordingly, the City of Detroit respectfully moves in limine to
exclude the testimony of Ms. Schwarzman from the hearing on the Assumption

Motion.

I. MS. SCHWARZMAN’S TESTIMONY FAILS THE TEST FOR
RELEVANT EVIDENCE

Under Rule 402 of the Federal Rules of Evidence, only relevant
evidence is admissible in court. Rule 401 provides the test for relevant evidence:
“Evidence is relevant if: (a) it has any tendency to make a fact more or less
probable than it would be without the evidence; and (b) the fact is of consequence

in determining the action.” Fed. R. Evid. 401 (emphasis added).

-
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Ms. Schwarzman’s testimony fails this test. While her testimony
would tend to make more probable the facts that Syncora and the City engaged in
negotiations regarding a potential non-disclosure agreement, and that those
negotiations ultimately did not come to fruition, those facts are of no consequence
in determining whether the City should be permitted to assume an unrelated
agreement with the Swap Counterparties.

Syncora’s own objection to the Assumption Motion demonstrates the
irrelevance of Ms. Schwarzman’s testimony. Syncora’s objection identifies three
bases on which, it argues, the Court should deny the Assumption Motion: (1) the
Agreement allegedly impairs third party rights; (2) the Agreement is not fair and
equitable or to the economic advantage of the City; and (3) even if the Court
approves assumption of the Agreement, such order should be stayed pending
resolution of various disputes relating to the certificates of participation and
interest rate swaps. See Objection, Docket No. 366, at 9 49-51. Conspicuously
absent from Syncora’s recitation of its objections is any argument that the
Assumption Motion should be denied because the City did not enter into an
unrelated non-disclosure agreement (“NDA”) with Syncora. Indeed, there is no
mention anywhere in Syncora’s 52-page brief of an NDA.

Ms. Schwarzman testified at her deposition that the purpose of the

proposed NDA was twofold: Syncora wanted to know the terms that the City was
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discussing with the Swap Counterparties, and Syncora wanted to make some kind
of unspecified proposal to the City.' See Schwarzman Dep. Tr., attached hereto as
Exhibit 6, at 63-65. Even if we were to assume that this alleged potential proposal
could have some arguable relevance to the Assumption Motion, Ms.
Schwarzman’s testimony does not. In the first place, Ms. Schwarzman refused to
testify about the terms or purpose of the alleged proposal:

Q. ... Do you have any personal knowledge of what this
potential proposal was to be?

A. Yes.

Q. ... And your — even though this is the — the whole
reason for the existence of a potential nondisclosure
agreement, which is the heart of your testimony, you are
refusing to answer any questions regarding this potential
proposal?

A. Yes.

Schwarzman Dep. Tr., Exhibit 6 at 79-80.

Second, Ms. Schwarzman testified that she did not know whether
Syncora actually would have made a proposal to the City upon execution of an
NDA:

Q. Okay. So based on this language, it appears that once
the agreement was finalized, Syncora wanted to make a

" Of course, to the extent that Ms. Schwarzman’s knowledge of what
Syncora wanted or intended is based on statements that were made to her by
others, her testimony in that regard is hearsay and is inadmissible. See Fed. R.
Evid. 802.
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proposal to the City and intended to do so; is that
accurate?

A.Tdon’t—it’s true that Syncora had a desire to make a
proposal. I can’t tell you what would or would not have
happened upon execution.

Id. at 88.
Finally, Ms. Schwarzman testified that Syncora eventually did make a
proposal to the City, notwithstanding the fact that an NDA was never executed:

Q. And now, just to circle back to something you said
before, you said that your understanding is that Syncora
has made a proposal to the City.

A. Yes.

Q. And by “proposal,” you mean something in the nature
of what it wanted to make subject to the NDA, correct?

A. Correct.
Q. And it did so without the NDA, correct?
A. Correct.

Id. at 136-37.
Accordingly, even if Syncora’s proposal to the City were somehow
germane to the Assumption Motion, Ms. Schwarzman’s testimony, about an

unexecuted NDA that turned out to be unnecessary, plainly is not.
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II. MS.SCHWARZMAN’S TESTIMONY SHOULD BE EXCLUDED
BECAUSE IT WILL CAUSE UNFAIR PREJUDICE AND/OR WASTE
TIME

Even if the Court were to find that Ms. Schwarzman’s testimony
about her involvement in the failed negotiation of an unnecessary NDA is relevant
to the determination of the Assumption Motion, such testimony should nonetheless
be excluded. Rule 403 permits the exclusion of relevant evidence “if its probative
value is substantially outweighed by a danger of one or more of the following:
unfair prejudice, confusing the issues, misleading the jury, undue delay, wasting
time, or needlessly presenting cumulative evidence.” Fed. R. Evid. 403. Here, Ms.
Schwarzman’s testimony necessarily would either waste the time of the Court and
the parties, or else cause unfair prejudice to the parties who were unable to obtain
meaningful testimony at her deposition.

Ms. Schwarzman testified to little of substance at her deposition due
to extraordinarily broad and improper assertions of the attorney-client privilege
and work product doctrine made by her and her colleague at the deposition,

William Arnault.” Those wrongful assertions of privilege and protection made it

> Mr. Arnault is an associate at Kirkland & Ellis. Mr. Arnault identified
himself for the record as counsel only for Syncora, and Ms. Schwarzman initially
testified that he did not represent her as her counsel at her deposition. Ms.
Schwarzman later changed her mind and testified that Mr. Arnault was, after all,
her lawyer. Schwarzman Dep. Tr., Exhibit 6 at 12-14.
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extremely difficult to obtain even the most basic factual information from Ms.
Schwarzman at her deposition. For example:

e Ms. Schwarzman refused to answer, based on the work product
doctrine, a yes-or-no predicate question as to whether she has an
understanding of the relief sought by the City in the Assumption
Motion. Id. at 31-32.

e Mr. Arnault instructed Ms. Schwarzman, based on the work product
doctrine, to refuse to answer whether she understands that the hearing
on the Assumption Motion will be an evidentiary hearing. Id. at 34.

e Mr. Arnault instructed Ms. Schwarzman not to reveal who she was
referring to when she used the term “Swap Counterparties™:

Q. When you say “the Swap Counterparties,” who
are you referring to?

MR. ARNAULT: Objection. I’'m going to object
on the grounds that this is just — this is all work
product information, discussions you’ve had with
your attorney and your client. I’'m going to instruct
the witness not to answer.

MS. KOVSKY-APAP: You’re going to instruct
her not to answer who is referred to by the term
“Swap Counterparties”?

MR. ARNAULT: Yes, [ am because you’re
delving into information about our objection, what
the strategy was in filing this objection.

Id. at 41-42.

e Ms. Schwarzman refused to state whether, if she were called as a
witness, her testimony would be used in support of Syncora’s
objection to the Assumption Motion. /d. at 43-44.

e Mr. Arnault instructed Ms. Schwarzman, based on the attorney-client
privilege and work product doctrine, to refuse to answer whether the
bases for denial of the Assumption Motion identified by Syncora in its
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publicly-filed objection have anything to do with the negotiation of an
NDA. Id. at 46-47.

Mr. Arnault further instructed Ms. Schwarzman to refuse to state
whether any words that she read aloud from Syncora’s publicly-filed
objection “indicated a nondisclosure agreement without using those
specific words” because, Mr. Arnault asserted, “to the extent you’re

using ‘indicated,’ this could reveal work product information.” /d. at
49,

Mr. Arnault instructed Ms. Schwarzman not to identify the attorneys
who were involved in the preparation of Syncora’s proposal to the
City because the identity of Kirkland & Ellis’ lawyers “delves into
attorney-client privilege and work product information.”

Ms. Schwarzman refused to testify, based on the attorney-client
privilege, about information regarding the proposed NDA conveyed to
her by another associate at Kirkland & Ellis, even though she admitted
that she shared that information with counsel for the City. /d. at 116-
119.

Ms. Schwarzman refused to testify, based on the work product
doctrine, as to her understanding of the damages provision in the draft
NDA that she negotiated and about which she may be called as a
witness at the hearing. /d. at 125-26.

Ms. Schwarzman’s deposition transcript is replete with such improper

objections and refusals to answer, which have no basis in the Federal Rules or

applicable case law. The attorney-client privilege attaches to confidential

communications relating to legal advice sought from a professional legal adviser in

his capacity as such. Reed v. Baxter, 134, F.3d 351, 355-56 (6th Cir. 1998).

Courts strictly construe the attorney-client privilege because it comes with the

substantial cost of obstructing the quest for truth. Id. at 356 (explaining that the
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attorney-client privilege is “in derogation of the search for truth”). Not all
communications between a client and its attorney are privileged; rather, the
privilege extends only to those communications where legal advice is sought or
obtained. /d. at 355-56. The party asserting the protection of the privilege bears the
burden of establishing its applicability. In re Grand Jury Investigation No. 83-2-
35,723 F.2d 447, 450 (6th Cir. 1983).

The work-product doctrine is a qualified protection codified in Rule
26(b)(3) of the Federal Rules of Civil Procedure. The work-product doctrine is
“meant to shelter the mental processes of the attorney providing a privileged area
within which he can analyze and prepare his client’s case.” U.S. v. Nobels, 422
U.S. 225, 238 (1975). Work-product protection applies to documents and tangible
things “prepared in anticipation of litigation or for trial by or for another party or
by or for that other party’s representative.” Fed. R. Civ. P. 26(b)(3). “Opinion”
work product consists of tangible and intangible material which reflects an
attorney's efforts at investigating and preparing a case, including one’s pattern of
investigation, assembling of information, determination of the relevant facts,
preparation of legal theories, planning of strategy, and recording of mental
impressions. Hickman v. Taylor, 329 U.S. 495, 511, 67 S. Ct. 385, 393, 91 L. Ed.

451 (1947).
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The City is mystified how, for example, a yes-or-no answer as to
whether Ms. Schwarzman, as a fact witness, has an understanding of what the
Forbearance and Optional Termination Agreement is, could possibly reflect Ms.
Schwarzman’s “efforts at investigating and preparing a case, including one’s
pattern of investigation, assembling of information, determination of the relevant
facts, preparation of legal theories, planning of strategy, and recording of mental
impressions.” Similarly, the City cannot fathom how the bases of Syncora’s
objection that are spelled out in a publicly filed document constitute, in the minds
of Syncora’s counsel, “confidential communications relating to legal advice sought
from a professional legal adviser in his capacity as such.”

The novel positions taken by Ms. Schwarzman and Mr. Arnault on the
attorney-client privilege and work product doctrine would be untenable in any
event, but all the more so here, where Syncora chose to file a declaration by its
attorney and to designate her as a witness, thus waiving privilege as to the topics of
her testimony. See, e.g., Witmer v. Acument Global Techs., Inc., 2010 U.S. Dist.
LEXIS 100663, *7-8, *11 ( E.D. Mich. Sept. 23, 2010) (agreeing that “defendants
waived the attorney-client privilege by ‘submitting an affidavit of their General
Counsel testifying about matters which they now claim are privileged’”).

Nonetheless, it is clear that if Ms. Schwarzman is permitted to testify,

one of two things will happen. First, Syncora’s counsel may hold fast to the
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position they have staked out, and will waste the very limited time of the Court and
the parties at the hearing by improperly instructing the witness not to answer
questions and arguing that the identity of the “Swap Counterparties” is somehow
privileged information.

Alternatively, Syncora may decide to waive privilege and permit Ms.
Schwarzman to testify fully — thereby unfairly prejudicing the parties who were
unable to obtain such testimony at Ms. Schwarzman’s deposition. Courts have
found that this kind of sword-and-shield approach to privilege is impermissible.
See, e.g. Galindo v. Vanity Fair Cleaners, 2012 U.S. Dist. LEXIS 91005 (S.D.N.Y.
June 29, 2012) (“It is certainly the case that if there are areas into which plaintiffs
prevented inquiry at a deposition on the basis that they were protected from
disclosure by the attorney-client privilege, plaintiffs may not at trial attempt to
present evidence on those precise areas.”).

Either potential scenario warrants exclusion of Ms. Schwarzman’s

testimony under Rule 403.

III. CONCURRENCE

Counsel for the City sought the concurrence of counsel for Syncora in

the relief sought in this motion, but such concurrence was not obtained.
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IV. CONCLUSION

For the foregoing reasons, the City respectfully requests that the Court

enter an order, in the form attached hereto as Exhibit 1, excluding Ms.

Schwarzman from testifying at the hearing on the Assumption Motion.

Dated: September 16, 2013

Respectfully submitted,

/s/ Deborah Kovsky-Apap
Robert S. Hertzberg

Deborah Kovsky-Apap
PEPPER HAMILTON LLP
4000 Town Center, Suite 1800
Southfield, MI 48075
Telephone: (248) 359-7300
Fax: (248) 359-7700
hertzbergr@pepperlaw.com
kovskyd@pepperlaw.com

- and -

Thomas F. Cullen, Jr.
Gregory M. Shumaker
Geoffrey S. Stewart
JONES DAY

51 Louisiana Avenue, N.W.
Washington, D.C. 20001.2113
Telephone: (202) 879-3939
Facsimile: (202) 626-1700
tfcullen@jonesday.com
gshumaker@jonesday.com
gstewart@jonesday.com

ATTORNEYS FOR THE CITY OF
DETROIT
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EXHIBIT 1

Proposed Order
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

Inre Chapter 9

Case No. 13-53846
CITY OF DETROIT, MICHIGAN,

Hon. Steven W. Rhodes
Debtor.

ORDER EXCLUDING TESTIMONY OF ALEXANDRA SCHWARZMAN

This matter having come before the Court on the motion (the
“Motion”) of the Debtor, City of Detroit, for entry of an order excluding the
testimony of Alexandra Schwarzman at the hearing (the “Hearing”) on the Motion
of Debtor for Entry of an Order (I) Authorizing the Assumption of that Certain
Forbearance and Optional Termination Agreement Pursuant to Section 365(a) of
the Bankruptcy Code, (II) Approving Such Agreement Pursuant to Rule 9019, and
(IIT) Granting Related Relief, and the Court being otherwise advised in the
premises;

IT IS HEREBY ORDERED that the Motion is granted.
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IT IS FURTHER ORDERED that the testimony of Alexandra

Schwarzman is excluded from being presented at the Hearing.
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EXHIBIT 2

Notice of Motion and Opportunity to Object
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

Inre Chapter 9

Case No. 13-53846
CITY OF DETROIT, MICHIGAN,

Hon. Steven W. Rhodes

Debtor. Expedited Consideration Requested

NOTICE OF DEBTOR CITY OF DETROIT’S MOTION IN LIMINE
TO EXCLUDE TESTIMONY OF ALEXANDRA SCHWARZMAN

PLEASE TAKE NOTICE that on Sept 16, 2013, the Debtor, City of
Detroit, filed its Motion in Limine to Exclude Testimony of Alexandra Schwarzman
(the “Motion in Limine”) in the United States Bankruptcy Court for the Eastern
District of Michigan (the “Bankruptcy Court”) seeking entry of an order
excluding the testimony of Alexandra Schwarzman at the hearing on the Motion of
Debtor for Entry of an Order (I) Authorizing the Assumption of that Certain
Forbearance and Optional Termination Agreement (the “Agreement”) Pursuant to
Section 365(a) of the Bankruptcy Code, (II) Approving Such Agreement Pursuant
to Rule 9019, and (IIT) Granting Related Relief, set to take place in the Bankruptcy
Court on September 23, 2013.

PLEASE TAKE FURTHER NOTICE that your rights may be affected
by the relief sought in the Motion in Limine. You should read these papers
carefully and discuss them with your attorney, if you have one. If you do not
have an attorney, you may wish to consult one.

PLEASE TAKE FURTHER NOTICE that if you do not want the
Bankruptcy Court to grant the Debtor’s Motion in Limine, or you want the
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Bankruptcy Court to consider your views on the Motion in Limine, by October 3,
2013 at 4:00 p.m. (EDT)' you or your attorney must:

1. File a written objection or response to the Motion in Limine
explaining your position with the Bankruptcy Court electronically through the
Bankruptcy Court’s electronic case filing system in accordance with the Local
Rules of the Bankruptcy Court or by mailing any objection or response to:’

United States Bankruptcy Court
Theodore Levin Courthouse
231 West Lafayette Street
Detroit, MI 48226

You must also serve a copy of any objection or response upon:

Jones Day
51 Louisiana Ave. NW

Washington, D.C. 20001-2113
Attention: Christopher DiPompeo

-and-

Pepper Hamilton LLP
Suite 1800, 4000 Town Center
Southfield, Michigan 48075
Attn: Robert Hertzberg and Deborah Kovsky-Apap

2. If an objection or response is timely filed and served, the clerk will
schedule a hearing on the Motion in Limine and you will be served with a notice of
the date, time and location of the hearing.

PLEASE TAKE FURTHER NOTICE that if you or your attorney do
not take these steps, the court may decide that you do not oppose the relief
sought in the Motion in Limine and may enter an order granting such relief.

! Concurrently herewith, the Debtor is seeking expedited consideration and shortened notice of the Motion
in Limine. If the Court grants such expedited consideration and shortened notice, the Debtor will file and serve
notice of the new response deadline.

2 A response must comply with F. R. Civ. P. 8(b), (c) and (e).

-
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Dated: September 16, 2013

Respectfully submitted,

/s/ Deborah Kovsky-Apap
Robert S. Hertzberg

Deborah Kovsky-Apap
PEPPER HAMILTON LLP
4000 Town Center, Suite 1800
Southfield, MI 48075
Telephone: (248) 359-7300
Fax: (248) 359-7700
hertzbergr@pepperlaw.com
kovskyd@pepperlaw.com

- and -

Thomas F. Cullen, Jr.
Gregory M. Shumaker
Geoffrey S. Stewart
JONES DAY

51 Louisiana Avenue, N.W.
Washington, D.C. 20001.2113
Telephone: (202) 879-3939
Facsimile: (202) 626-1700
tfcullen@jonesday.com
gshumaker@jonesday.com
gstewart(@jonesday.com

ATTORNEYS FOR THE CITY OF
DETROIT

3.

13-53846-swr Doc 893 Filed 09/16/13 Entered 09/16/13 16:26:18 Page 19 of 40



EXHIBIT 3

Brief
(Not Applicable)
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EXHIBIT 4

Certificate of Service
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

Inre Chapter 9

Case No. 13-53846
CITY OF DETROIT, MICHIGAN,

Hon. Steven W. Rhodes
Debtor.

CERTIFICATE OF SERVICE

I hereby certify that on September 16, 2013, I electronically filed the
Debtor’s Motion in Limine to Exclude the Testimony of Alexandra Schwarzman
with the Clerk of the Court which sends notice by operation of the Court’s
electronic filing service to all ECF participants registered to receive notice in this

casc.

Dated: September 16, 2013 /s/ Deborah Kovsky-Apap

Deborah Kovsky-Apap (68258)
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EXHIBIT 5

Affidavits
(Not Applicable)
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EXHIBIT 6

Excerpts from Transcript of Deposition
of Alexandra Schwarzman
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Alexandra Schwarzman September 12, 2013

Chicago, IL
Page 1

1 UNI TED STATES BANKRUPTCY COURT
2 EASTERN DI STRI CT OF M CHI GAN
3 SOUTHERN DI VI SI ON
4
5 Inre ) Chapter 9
6 )
7 CITY OF DETRO T, MCH GAN, ) Case No. 13-53846
8 )
9 Debt or . ) Hon. Steven W Rhodes
10 )
11
12
13 The vi deot aped deposition of ALEXANDRA SCHWARZMAN,

14 called by the City of Detroit for exam nation, taken
15 pursuant to notice, agreenment and by the provisions of
16 the Federal Rules of Civil Procedure 26 and 30 and

17 Federal Rul es of Bankruptcy Procedure 7026 and 7030
18 pertaining to the taking of depositions, taken before
19 DEBORAH HABI AN, Registered Merit Reporter, Certified
20 Li veNot e Reporter, a Notary Public within and for the
21 County of Cook, State of Illinois, and a Certified
22 Short hand Reporter of said State, at the offices of
23 Jones Day, 77 West Washington Street, Chicago,

24 I1linois, on Thursday, the 12th day of Septenber,

25 2013, at 12:00 p.m CST.

Alderson Reporting Company
1-800-FOR-DEPO
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Alexandra Schwarzman

September 12, 2013

Chicago, IL
Page 10 Page 12
1 thelimited categories of information that 1 Q. Okay. Andif you don't ask meto
2 MissSchwarzan -- Schwarzman may testify about, any 2 rephrasethe question, I'm going to assume you
3 questionsshould be limited to these narrow 3 undergtandit.
4  caegories 4 A.  Okay.
5 Third and lagt, Miss Schwarzmanisan 5 Q. Andif you answer the question, |
6  atorney a Kirkland & Elliswho has been providing 6 will assumetha youve undersood what the question
7 legd adviceto Syncora So | want to bevery dear 7 isasking. Okay?
8  upfront that by putting her up for this deposition we 8 A. Okay.
9  arenot waiving any protections afforded by the 9 Q. Isthereany reason tha youre
10 atorney-client privilege or the work product doctrine 10 unableto tedtify fully and accurately today?
11 and shewill not be providing answer -- or providing 1 A. No.
12 answersto any questionsthat require her to divulge 12 Q. Areyou taking any medications?
13 any privileged or otherwise-protected information. 13 A. No.
14 Thanks, Deb. 14 Q. Areyou under theinfluence of
15 MS KOVSKY-APAP. Okay. Well, well 15 dcohal or any drugs?
16 respond to those objectionsin due course, I'm sure. 16 A. No.
17 MR. ARNAULT: Sue 17 Q. Areyou represanted here by counsd
18 ALEXANDRA SCHWARZMAN, 18 today?
19 caled as awitness herein by the City of Detroit, 19 A.  Yes Wadl, my firm.
20 having been firgt duly swormn, was examined and 20 Q. Wal, when Mr. Araullt introduced
21 tedtified asfollows: 21 himsdf for the record, heindicated that he
22 EXAMINATION 22 represents Syncora.
23 BY MS KOVXY-APAP. 23 A. That'scorrect.
24 Q. Okay. Ms Schwarzman, as| mentioned 24 Q. And hedoes not represent you
25  beforemy nameis Deb Kovsky and my firmis specid 25 persondly; isthat correct?
Page 11 Page 13
1 litigation counsd to the City of Detroit and I'll be 1 A. Correct.
2 aking you some questions under oath today. 2 Q. Okay. Soyouarenot actudly
3 My first question for you is, have 3 represented by counsdl today?
4 you ever been deposed before? 4 A. Caorrect.
5 A. No. 5 Q. Okay. Didyou have any discussons
6 Q. Haveyou ever atended a deposition? 6  withanyonein preparation for this deposition?
7 A. No. 7 A Yes
8 Q. ol just want to give you somered 8 Q. Whodid you have discussions with?
9  badcwha I cal rulesof road, just so that wereon 9 A, Mr. Amault and Steve --
10 thesame page and so that the court reporter is able 10 MR. ARNAULT: Well, sorry. Il just
11 toget downyour answversdearly. 11 interject for therecord. Wedo -- | do represent
12 Fird, | -- 1'd ask that you give 12 Miss Schwarzmanin her -- into the capacity that she's
13 verbd answersto questions since the court reporter, 13 tedtifying today.
14 even though were videotaping, this the court reporter 14 MS KOVSKY-APAP. Wdl, shes
15 dill needsto be ableto record your verbd answers. 15  tedtified that she believes she's not represented by
16 If you need abresk a any point or 16 you, s0...
17 if you need to consult with your colleague for any 17 MR. ARNAULT: Wél, | mean, we can
18  reason, that'sfineg, just let usknow. Butwhat I'd 18  takethisoff therecord or -- do you believe -
19 akisif there was apending question to first answer 19 sory. Goahead.
20 thequedtion then we cantake abresk. Okay? 20 We can take this off the record
21 A. Okay. 21 quickly.
22 Q. If I ask aguestion and you don't 22 THE VIDEOGRAPHER: Now gaing off the
23 understand what | mean, will you ask meto rephrase 23 record a 12:07 pm.
24 jf? 24 (Recess taken from 12:07 p.m. to 12:09 p.m.)
25 A. Yes 25 THE VIDEOGRAPHER: Now going bedk on
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Alexandra Schwarzman

September 12, 2013

Chicago, IL
Page 14 Page 16
1 therecord a 12:09 p.m. 1 ful ramefor the record
2 BY MS KOVXY-APAP. 2 A.  Alexandra Sdwazmen.
3 Q. Miss Schwarzman, isthere any 3 Q. | gdogzeif I'veben
4 testimony that you've dready given that you would 4 migpronoundng your legt name
5  liketo correct? 5 Whet's your current address?
6 A. Yes 6 A. 747 North Wabesh, Apartment 1903,
7 Q. Andwhat isthat tetimony? 7 Chicago, lllinois, 60611.
8 A. | ambeng represented by 8 Q. Iwanttotdk toyou alittle bit
9  Mr. Amaullt. 9  about your educationd and your work beckground. You
10 Q. Do you have an engagement letter with 10 wert to college?
11 Mr. Amault? 1 A Yes
12 A. No. 12 Q  Whaeddyougo?
13 Q. Butit'syour tesimony that an 13 A.  Vandahbilt University.
14 atorney-client relationship exists between you and 14 Q  Andwhen dd you gradate from
15 Mr. Arnault. 15 Vandahilt?
16 MR. ARNAULT: You can answer "yes' or 16 A, 2007
17 "no” 17 Q  Didyou hareamgor there?
18 THEWITNESS Yes 18 A. Pditicd stence
19  BY MS KOVKY-APAP. 19 Q. Andwhat kind of degreedid you
20 Q. Didyou have any discussons with 20  gakdewith?
21 anyonein preparation for your deposition? 21 A. ABA
22 A Ye 22 Q. Didyou recdve any honors while were
23 Q. Andwho did you havethose 23 youincollege?
24 discussonswith? 24 A Yes
25 A.  Mr. Amaullt. 25 Q  Canyou dezibethem?
Page 15 Page 17
1 Q. Didyou have discussionswith anyone 1 A. Magnacum laude
2 ds? 2 Q. And after you graduated from
3 A Yes 3 Vanderhilt College, did you teke ajob?
4 Q. Whodsedid you have discussons 4 A Yes
5 with? 5 Q. How long &fter you graduated from
6 A. SeveHackney. 6  collegedidyou gart your first job?
7 Q. Anddo you have an atorney-client 7 A. Three months.
8  rdationship with Mr. Hackney aswell? 8 Q. Andwha wastha jo?
9 MR. ARNAULT: You canansver "yes' or 9 A. | wasasdesasddant a Red
10 "no." 10  Smple Magazine
1 THEWITNESS Yes 1 Q. Okay. And canyou describeto us
12 BY MS KOVSKY-APAP 12 wha isRed Smple Magazine?
13 Q. Do you have -- have you entered into 13 A. Red Smple Magazine was under aTime
14 an engagement letter with Mr. Hackney? 14 Inc. brands, | think they've been sold since, it'sa
15 A. No. 15 women'slifestyle magezine.
16 Q. Didyoureview any documentsin 16 Q. Andwhat were your job
17 preparation for your deposition? 17 regponghilities asa-- you said you were asdes
18 A, Yes 18 assigant?
19 Q. What documents did you review in 19 A.  Umhum.
20 preparing for this deposition? 20 Q. What were your job responsibilities?
21 A. My dffidavit. 21 A.  Correspondence with dients,
22 Q. Didyou review any other documents? 22 preparationsfor megtings, sdling ad pages.
23 A. No. 23 Q. Andwhere did you work when you were
24 Q. Okay. Backtracking alittle bit just 24 working & Red Smple? Whereisthat located?
25  toget some background, could you actudly state your 25 A. New Yok
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1 quesionagan? 1  tedifying asto — asarebutta witness with repect
2 BY MS KOVXY-APAP. 2 to the mation.
3 Q My quedionis were you avare, 3 MR. ARNAULT: No. Shesactudly
4  bdorethiswasfiled, thet you might be cdled assa 4  tedifying as arebuitd witness with respect to the
5  witnes? 5 negoatiations thet she had surrounding the TRO, and
6 MR. ARNAULT: You can ansve "yes' o 6 withrespect to her dedaration. She doesn't mention
7  "no" 7 thefobearance ayreamant o the order.
8 THEWITNESS Yes 8 MS KOVSKY-APAP. Wd|, this-- this
9  BY MS KOVKY-APAP. 9  is—thisisthe Amended Disdoare of Rebuital
10 Q. And how did you come by thet 10 Witnessssand Documents In Advance of the September 23
11 avaees? ok ok ok 11 Heaing and it mekes spedfic refarence to the
12 A. | dont want to reved any 12 Assmption Mation. Thereis no heating pending
13 communications 13 regarding a nondisdosure egreameant.
14 MR. ARNAULT: Yes Obedion. This 14 MR. ARNAULT: Butif you look a whet
15  is-- objections thiswould beinternd Kirkland 15  deis-- wha we gedficdly -
16 communications and work product. 16 MS KOVSKY-APAP. Were going to move
17 Instruct the witness nat to anser. 17 o
18 BY MS KOVXY-APAP. 18 MR. ARNAULT: Okay.
19 Q. Now, thefird paragraph of this 19 BY MS KOVY-APAP.
20 dooument makes rference to “the mation of Debtor for 20 Q. Soyoudedineto — to Sate whether
21 ery of anoder: (l) authorizing the assumption 21 youhavean understanding of whet rdief the Debtor is
22 gbout catan forbearance and optiond temination 22 sking? *ok ok
23 agreamant pursant to Saction 365(g) of the Bankruptcy 23 A. Coredt.
24 Code(Il) goproving such agreament pursant to 24 Q. Areyouavaetha your firms
25  Rule9019 and (IIl) granting rdated relief." 25  diets Synoora Guarantee Inc. and Syncora Capitd
Page 31 Page 33
1 Do you see that? 1 AssranceInc. have obhjected to the Assumption Mation?
2 A. Ye 2 MR ARNAULT: You canasve "yes' or
3 Q. Now do you underdand in thet 3 "no"
4 reference, the Debtor thet's baing refared to isthe 4 THEWITNESS Yes
5  City of Deroit? 5 MS KOVSKY-APAP. Unlessyou havean
6 A Yes 6  odbjedtion to date for the record, I'd gppredateit
7 Q. Areyou familiar with the motion thet 7 if you dont ingruct the witness how to answer.
8  isrdenced in thefirg peragraph of whet Il call 8 MR. ARNAULT: Okay. ButI'm
9  thisdisdosure? 9  tdling - because you're wading into patertialy —
10 A Yes 10 MS KOVSKY-APAP. If you - if you
11 Q. Have-adjust becaueitsared 11 want to Sate an ohjection for the record, you can
12 mouth-full of amation, if | refer to that as"the 12 date an ohjedtion for the record. But | have to ask
13 Assmption Mation," would thet be okay? 13 youto gop indructing the witness how to ansver my
14 A Yes 14 quesions
15 Q. Okay. Haveyou reviewed the 15 MR. ARNAULT: Understood.
16 Assumption Motion? 16 BY MS KOVKY-APAP.
17 A Ye 17 Q. Sojud to ask the question again:
18 Q. Do you have an understanding of whet 18  Youreavaetha these two entities which Il
19  rdief the Debtor is sesking by the Assumption Motion? 19 refer - convenience rfer to as"'Syncorg”* unless I'm
20 * ok x ¥ 20  gadficdly refearing to one or the other of them.
21 MR. ARNAULT: Objedtion. Thiscdls 21 Isthe okay if | refer to them collectively as
22 for work product information. 22 "Smood'?
23 Il ingtruct the witness not to 23 A. Ye
24 amne. 24 Q. Youaeavaetha they have objected
25 MS KOVSKY-APAP. Mr. Amauit, shels 25  tothe Assumption Mation, correct?
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1 A Yes 1 whenl say "evidentiary hearing," what | meanisa
2 Q  Andyou undergand thet ahearing is 2 hearing where witnesses are called to present
3 gaing to be hdd in the bankruptcy court on 3 tedimony and where documents are admitted into the
4 Sgotember 23rd to address, among ather things 4 record. Okay?
5  Synoords ohjection to the Assumption Mation, correct? 5 A. Okay.
6 A Yes 6 Q. And doyou understand that, at the
7 Q. Youunderstand thet the 7 evidentiary hearing, the City will havethe
8  Sgptember 23rd, hearing in the bankruptcy court on the 8  opportunity to put on evidenceto try to persuade the
9 Asumption Motion will be an evidentiary hearing, 9 court to grant the Assumption Mation?
10  coret? 10 A Ye
11 MR. ARNAULT: Objection. Agdn, 11 Q. Andtha would be called, commonly,
12 youreddvinginto what her understanding isand is 12 theCity'scasein chief, right?
13 work product information. So I'm gaing to ingtruct 13 A. Sue
14 her not to answer this question. 14 Q. Okay. Sojust going back to the
15 MS KOVSKY-APAP. I'm asking her if 15 disclosure statement, you see on -- at the bottom of
16  desavaed apudlic heaing. 16 Pagel, it says"Syncoramay cdl thefollowing
17 MR. ARNAULT: Youire asking her 17 witnessesin rebutta to the City's casein chief."
18  underganding of what is going to ocour & thet 18 Do you seethat?
19  heaing. Youjus - you asked her if her 19 A Ye
20  undersanding isthat it will be an evidentiary 20 Q. AndonPage2youreliged ssa
21 heaing. 21 rebutta witness, right?
22 MS KOVSKY-APAP: That's public 22 A. Yes Forlimited purpose
23 informetion. I'm just asking if shels aware of the 23 Q. Right. Do you have an understanding,
24 publicinformation thet the Court hes permitted 24 generdly, of what therole of arebuttal witnessis?
25  patiesto cdl witnesses & the hearing. 25 A Y&
Page 35 Page 37
1 MR. ARNAULT: Okay. 1 Q. Canyoutdl mewha your generd
2 BY MS KOVXY-APAP. 2 undergtanding is?
3 Q. Areyouavaeof the public 3 A. Torebut the evidence that's put --
4 information, that has been disclosed to the public, 4 been put forward by the other side.
5 whichispublic and nonprivileged, which isthat the 5 Q. Anddoyou agreethat it's not
6 heaing on September 23rd will be what is commonly 6  uncommon in litigation to designate potential rebuttal
7 known asan evidentiary hearing? 7 witnesses, even before the other side puts on any
8 A, Yes 8  evidenceat dl, before the hearing even begins?
9 Q. Do you know what an evidentiary 9 MR. ARNAULT: Objection, form.
10 hearing is? 10 BY MS KOVXKY-APAP.
1 A. Oneinwhich evidenceis presented. 1 Q. Do you understand the question?
12 Q. And do you have an understanding of 12 A.  Yes | - think that's probably
13 wha that means when evidence is presented? 13 normd.
14 A. No. 14 Q. Andinfact, that'swha Syncorahas
15 Q. Haveyou ever been to something that 15 donein thiscase, correct?
16 would commonly be cdled an "evidentiary hearing'? 16 A, Yes
17 A. Potentidly. 17 Q. And when rebuttd witnessesare
18 Q. Youve potentidly been to oneg? 18  dedgnated ahead of time, it's because the designating
19 A. Correct. 19 party expectsthat the other side will try to
20 Q. Canyou explanwhat that means? 20 demondrate certain facts that they want to rebut,
21 A. lveatended sverd hearingsasa 21 correct?
22 |aw dudent and asasummer associate. And | could 22 MR. ARNAULT: Objection, form,
23 nottel you with certainty whether they were 23 foundation, and to the extent that you're asking for
24 evidentiary or nonevidentiary hearings. 24 what Syncords planning to do a the hearing.
25 Q. Okay. I'll represent to you that 25 MS. KOVSKY-APAP: No. I'masking her
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1 genedly what her understanding is of how rebuttal 1 theassumption of that certain forbearance and
2 witnesssswork. 2 optiond termination agreement pursuant to Section
3 MR. ARNAULT: Okay. 3 365(a) of the bankruptcy code, (I1) approving such
4 Objection, form and foundation. 4 agreement pursuant to Rule 9019 and (111) granting
5 THEWITNESS: Can you repedt the 5  relaedrdief.”
6  quedion. 6 (Schwarzman Exhibit 2 was marked for ID.)
7 BY MS KOVXY-APAP. 7 BY MS KOVKY-APAP.
8 Q. Isityour understanding that when 8 Q. Miss Schwarzman, please take amoment
9  rebutta witnesses are designated ahead of time, it's 9  tolook a the document and let me know when you're
10 becausethe party designating those witnesses 10 ready totalk about it.
11  anticipatesthat certain teimony or evidence will be 1 A.  I'mready.
12 putinand the designating party wantsto rebut it? 12 Q. Areyou familiar with this document?
13 A. That ssemslike areasonable reason. 13 A. Yes
14 Q. Sothedesignating party then figures 14 Q. Andwhaisit?
15 out who they would want to call to rebut that 15 A. Itismy dient'sobjection tothe
16 anticipated testimony. 16 Debtor's motion to assume the forbearance agreement.
17 MR. ARNAULT: Objection, foundation. 17 Q. Do you have an understanding of wha
18 THEWITNESS | suppose. | have 18  tha forbearance agreement is?
19 never been part of the process so | can't say with any 19 MR. ARNAULT: Objection. Thisis
20 certainty. 20 work product information, attorney-client.
21 BY MS KOVKY-APAP. 21 | would ingtruct the witness not to
22 Q. Wil if you are cdled as arebuttd 22 gsne.
23 witnessinthis case, what facts do you expect to 23 MS. KOVSKY-APAP: Itsafactud
24 rebut? 24 quedion. | want to know if she'sfamiliar with the
25 MR. ARNAULT: Objection. I'm going 25 document.
Page 39 Page 41
1 todbject onthe grounds here that this cals for a 1 MR. ARNAULT: Well, okay. Then ask
2 work product informetion, attormey-dient information 2 herif shesfamiliar with the document.
3 tobeprotedted. 3 MS KOVKY-APAP: | justdd.
4 And I'l ingruct the witness not to 4 MR. ARNAULT: You asked her whet her
5  anawer to the extant that the informeation has nat 5 understanding was
6  dready besn provided in thefiling. 6 MS. KOVSKY-APAP. No, | did not.
7 BY MS KOVXY-APAP. 7 BY MS KOVXY-APAP.
8 Q. Wel, tothe extent that the 8 Q. Areyou awvare of whet the forbearance
9  informetion hes lreadly been provided, why donit you 9  agreementtis?
10 tdlme 10 A. Yes
11 A, Wdl, looking & Paragraoh 2 on 11 Q. Canyoutdl me when your client
12 Page2 | woudimeginetha | am going to rebut facts 12 objectsto the forbearance agreement, what exactly is
13 regading the negatiations of thet NDA. 13 that agreement that they're objecting to?
14 Q  Wal, wheat facts ebout the 14 A. Theagreement isaagreement between
15 negoiigions of the NDA do you antidpate would be put 15 the City and the Swap Counterpartiesto - for early
16 into evidenoe? 16 termination of the swaps.
17 MR. ARNAULT: Objection. 17 Q. Whenyou say "the Swap
18 THEWITNESS | have no way to know. 18  Counterparties" who are you referring to?
19 MS KOVSKY-APAP: I'm gaing to have 19 MR. ARNAULT: Objection. I'm going
20  thisObjection marked. And |, hopefully, have a.copy 20 toobject onthe groundsthat thisisjust -- thisdl
21 for mysdf hee somenhere 21 work product information, discussions you've had with
22 For those on the phone werre marking 22 your attorney and your client.
23 asBxhibit 2 adocument entitled "Objection of Syncora 23 I'm going to ingtruct the witness not
24 Guarantee Inc. and Synoora Capitl Assurance Inc. to 24 toanswer.
25 motion of debtor for entry of an order (1) authorizing 25 MS KOVSKY-APAP. Youregoingto
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1 ingruct her nat to amsver who is refared by thetem 1 Q. Ms Schwarzmen, your dient has

2 "Swep Countarparties'? 2 objected to the Assumption Motion, correct?

3 MR. ARNAULT: Yes | am becaue 3 A. Yes

4 youreddving into information about our objection, 4 Q. Andyour dient has designated you as

5  wha the drategy wasin filing this objection. 5  apotentid rebutta witness for the hearing on that

6 MS KOVKY-APAP. Therésno - 6  Assumption Mation, correct?

7 Mr. Amaut, therés no Srategy question here. I'm 7 A Yes

8  aking her to factudly identify which entities are 8 Q. Isitnot afar statement to say

9  intended by the words "Swigp Countarparties” which she 9 that your rebuttd testimony, whatever it may be, will
10 justused. 10 beinsupport of your client's objection, as opposed
11 MR ARNAULT: Okay. You can aswe 11 to, for example, in support of assumption?* * * *
12 tha. You can amswe who aethe Swap Counterparties 12 A |-
13 MS KOVSKY-APAP. Thet wasny 13 MR. ARNAULT: Object -- Objection,
14 quedion. 14 form. And objection, you know, to the extent that
15 THEWITNESS UBS and Merill Lynch. 15 thisiswhat would require you to disclose any work
16 BY MS KOVKY-APAP. 16 product or attorney-client --
17 Q. Arethaeay ohe patiesthat are 17 BY MS KOVSKY-APAP.
18  refarad to by thetam "Swap Counterpaties'? 18 Q. Widl, tothe--
19 A. Yeh thaeusdtobe 19 MR. ARNAULT: -- ingruct you not to
20 Q Andwhoaethgy? 20 answe.
21 A. SBS 21 BY MS KOVKY-APAP.
22 Q. Okay. Didyou assig in preparing 22 Q. --totheextent that you can answer
23 thisogjection? 23 it without disclosing work product or atorney-client
24 A Yes 24 information?
25 Q. Didyou pafom any of thelegd 25 A. I'mnot going to answer that.

Page 43 Page 45

1 ressarch that went into drafting it? 1 Q. Canyoutakealook a Paragraph 48

2 A, Yes 2 of the objection.

3 Q. Anddidyou actudly teke partin 3 A. (Reviewing document.)

4 drafting it? 4 Q. And pleaseread the last sentence of

5 A Yes 5 Paagraph 48 doud.

6 Q. Haveyou reviewed the objectionin 6 A. "Thecourt should deny the Assumption

7 itsentirety before today? 7 Motion for three principa reasons.”

8 A. Yes 8 Q. Okay. Andit gppearsthat the next

9 Q. Areyou awvaretha the objection 9  three paragraphs, 49, 50 and 51, which begin with the
10 purportsto set out specific bases on which Syncora 10 words"Firg," "Second," and "Third," respectively,
11 aguestha the Assumption Mation should be denied? 11 those appear to summarize the three reasons that
12 A. Tha'swhat the document says. 12 gyncoraarguesjudtify denid of the Assumption
13 Q. Andif youarecdled asareoutta 13 Motion. Do you agree?
14 witness your rebutta tesimony would beusedin 14 MR. ARNAULT: Objection, the document
15 support of thisobjection, correct? ~ * * * * 15 gpesksfor itsdlf.
16 MR. ARNAULT: Objection. Thiscdls 16 And to the extent that you would need
17 for work product information and atorney-client. 17 todivulge any attorney-client information or work
18 Instruct the witness not to answer. 18  product, | instruct you not to answer.
19 (Telephonic announcement:  Joining the mesting.) 19  BY MS KOVKY-APAP.
20 MS KOVSKY-APAP: Who jud joined? 20 Q. Totheextent that you can look at
21 MS. KAUFMAN: Thisis DanaKaufman 21 thisdocument and tell me whether those three
22 fromWaeil. Sorry. | got disconnected before. 22 paragraphs appear to summarize the three reasons
23 MS. KOVSKY-APAP. Okay. Nota 23 referenced in Paragraph 48, | would gppreciate an
24 problem. 24 answe.
25  BY MS KOVKY-APAP. 25 MR. ARNAULT: Objection, the document
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1 spesksforitsf. 1 impairment of third-party rightsisaclear basisto
2 MS KOVSKY-APAP. Your objedtion is 2 deny the Assumption Motion."
3 noted counsd. Thank you. 3 Q. Now, none of those words that you
4 MR ARNAULT: Unmhum. 4 jud read induded the words *nondisclosure
5 THEWITNESS | bdievethat thet's S agreement,” correct?
6  anaourae reding one can meke 6 A. Correct.
7  BY MS KOVY-APAP. 7 Q. Andusing your basic understanding of
8 Q. Okay. And take amoment, plesss, to 8  Englishand not any legd analysis, do any of those
9 review paragrigphs 49, 50 and 51, if you would. 9  sentencesrefer to the negotiation of anondisclosure
10 A.  (Reviewing document.) 10 agreement?
11 Okay. 1 MR. ARNAULT: Objection, form. And
12 Q  Noredf those ressons thet ae 12 objection to the extent that you can separate out your
13 identified in those three paragraphs those paragraphs 13 badc underganding of English and legd andlyss
14 tha summaize the ressons for denid of the 14 put--
15  Assmption Mdtion, none of those has anything to do 15 MS. KOVSKY-APAP: Mr. Arnaullt, | have
16 with the negotiation of an NDA,; isthet corect? 16 toask you to stop with the spesking objections.
17 *ok ko 17 MR. ARNAULT: Wel, youretrying to
18 MR. ARNAULT: Objection, the document 18 ddveintowhat isdearly work product information.
19  sesksforitsdf. And thiswould recuire the witness 19 Youregoing after srategy information and her
20  tomekealegd condusion which would invede the work 20 anaysisof what the reasons are that Syncorals
21 product doctrine and atomey-dient privilege: 21 objecting to -- to the Assumption Mation. It's
22 | instruct the witness not to answer. 22 dearly work product information and I'm going to
23 MS KOVSKY-APAP. Asfa asthe 23 continue objecting and indructing the witness not
24 document spesking for itsdlf, your ojection is noted. 24 to-- not to answer.
25 BY MS KOVKY-APARPAPAP. 25 BY MS KOVXKY-APAP.
Page 47 Page 49
1 Q Howeve, totheedet tha dl | am 1 Q. Totheextent that you are able to
2 akingis looking a the words on the pege, do you 2 answer based on your undergtanding of the English
3 ageetha thees nothing in those three paragraphs 3 language - which as agraduate of VVanderbilt and NYU,
4  tha rfaencesanondsdogre agreament? * * * * 4 | asssumeis pretty good -- are you ableto tell me
5 MR. ARNAULT: Objection. Thiswould 5 whether any of these sentencesthat you just read in
6  requireandydsof those three paragrgphs which is 6  Paragraph 49 refer to the negotiation of a
7 work product and attomey-dient. And | indruct the 7 nondisclosure agreement?
8  witnessnot to ansver. 8 MR. ARNAULT: Objection, the document
9 MS KOVKY-APAP. Mr. Amaut, | 9 spesksfor itsdf.
10 woud hateto haveto get the judge on the phone on 10 THEWITNESS: | did not reed the
11  such asmple mater, dthough he did invite usto do 11 words"nondiscosure agreement.”
12 o 12 BY MS KOVKY-APAP.
13 | am nat asking her to andlyze. If 13 Q. Didyou read any words thet indicated
14 she-fine Le'sdothis—well doit the hard 14 anondiscosure agreement without using those specific
15 way. 15 words? * K Kk k
16  BY MS KOVKY-APAP 16 MR. ARNAULT: Objection, form and,
17 Q  Miss Sowazman, plesse reed 17 again, thiswould, to the extent you're using
18  Paagrgph 49 out loud. 18  “indicated," this could reveal work product
19 A.  "Ard, the Forbearance Agreameant 19  information.
20 purportsto impair significant third-party rights and 20 I'll instruct the witness not to
21 sxksto mute dtate law contractual digoutes of third 21 awswe.
22 paties Neither Section 365 nor Bankruptcy Rule 9019 22 BY MS KOVY-APAP.
23 dlow the Court to adjucicate complicated state law 23 Q. Without reveding work product
24 isuestha bear on third parties who are not parties 24 information, do you see any reference to a negotiation
25  tothesatlement or contract. Insteed, the 25  of anondisclosure agreement? *ok ko
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1 provide Syncorawith additiond deta about the City's 1 requedting from the City?
2 dissussonswith the Swap Counterparties” 2 A. Temsof the City's agresment with
3 Wha was the beds of your 3  the Swap Counterpaties
4 underdanding thet thet was the issue? 4 Q. And how do you know thet thet'sthe
5 A. Therewasameding on lne Z7ith 5 informetion thet they wanted?
6  bewemn the City's advisors and advisors for Syncora 6 A. Thaswha they sad.
7 dongwiththedient. Attheend of thet mesting, 7 Q. Okay. What did they want thet
8  gdaemattswere madeto the extent thet a proposa 8  informdtion for? *okox ok
9  would beforthcoming from Syncorato the City. And | 9 MR. ARNAULT: Objection to the extent
10  bdieve daements ware mede a that medting that the 10 thatit would reved atormey-dient privilege or work
11 City was unwilling to provide usinformation about an 11 product.
12 agreamentin prindpd the City had with the Svap 12 Ingruct you nat to answer.
13 Counterpaties 13 MS KOVSKY-APAP. Thisgoestothe
14 Q. Okay. And that wasameding you 14 heat of the NDA neatigtions Whet they're
15 atended? 15  negatiaing for.
16 A Yes 16 MR. ARNAULT: Well, youre aking why
17 Q. Okay. Andwherewasthat meging? 17 Synoorawanted thet information and thet would revedl
18 A. At JnesDay'sNew Yok offices 18  atomey-dient privilegeand -
19 Q. Okay. Youthensy that "Asa 19 MS KOVSKY-APAP: Yauve - you have
20 reslit, the City and its atomeys began drafting an 20 opened thedoor to thet. Your dient has opened the
21 NDA." 21 doortothat. Your dient putit & issue You cant
22 And whet's the bed's of your 22 cdl anatomey to provide fact tetimony and then
23 knomedge that happened —- 23 hidebenind the atormey-dient privilege
24 A. | recdved acopy of the NDA. 24 MR. ARNAULT: W, if youre— you
25 Q. Okay. Butyoudidnt tak to - you 25  canask quedions ebout fadts thet were revedled in
Page 63 Page 65
1 didnt gt with anyone during the drafting process? 1 her dedadion, but to the extent that you're asking
2 Thiswast ajoint effort? 2 forwhy Synoorawanted to do oartain things thet goes
3 A. Corett. 3 totheheat of theatomey-dient privilege and work
4 Q. Okay. Soyousumised, besed onthe 4 product.
5  fad that you recaived it, thet thet was when they 5 MS KOVSKY-APAP. He dedadion
6  dated drdfting it? 6  revedstha Synoorawas demanding data from the City
7 A Yes 7 gbout its discussion with the Swap Counterparties
8 Q. Andwhenyou sy the"Swgp 8  Tha mekesthet entire topic far game
9  Countepaties” again, youre referring here to the 9 MR. ARNAULT: | dssgee
10  same Swap Counterpaties thet you previoudy 10 MS KOVKY-APAP. Wdl, well haveto
11 identified? 11 le thecourt dedide
12 A Ye 12 MR ARNAULT: Thet'sfine
13 Q. Andtha was UBS and Marill Lynch? 13 BY MS KOVKY-APAP.
14 A.  Yes Andfomely, SBS 14 Q. Okay. Yousaditwasyour
15 Q. Okay. Sohesad onyour underdanding 15  impresson that Syncorawanted to make a proposd to
16 from thismeding that you atended between the City 16 theCity?
17 and Synoorg, Synoorawanted information from the dity 17 A. | sad Syncoragated to the City
18  about the City's negatigtions with the Swap 18  tha they were willing to make a proposd.
19  Countepaties? 19 Q Soitwasnt just your impression,
20 A. My impression wasthat Syncorawes 20  you head wordsto thet effect; isthet corect?
21 willing to make aproposa which was redlly the besis 21 A. | heard wordsto thet effect.
22 df, you know, our moving forward with the City. 22 Q.  Andthat wasa that mesting on, you
23 Addtiondly, Syncora hed requested from the City, 23 «dit was dune 29th?
24 information. 24 A.  2th
25 Q. Wal, what information was Syncora 25 Q. I'msory. dune2tth.
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1 BY MS KOVXY-APAP. 1 Q. Youdo have parsond knowledge of
2 Q. Yes you do have an underganding? 2 that. Andyour - even though thisisthe - the
3 A. Yes 3 whderesson for the existence of a patential
4 Q. Sotherewas presumably some benefit 4 pondsdosre agreament, which is the heatt of your
5 that Syncorawould achieve by offering aproposal to 5  tesimony, you arerefusing to answer any questions
6  theCity? * ok ok ok 6  regarding this potentia proposd?
7 MR. ARNAULT: I'm going to object on 7 A Yes
8  thegroundsthat, again, you're delving into her 8 MR. ARNAULT: And Il nate for the
9 mentd impressions and her communications with our 9 reoord tht this - during the depositions of Mr. Orr
10 dient. 10 and Mr. Budkfire, they refused to ansver quesions
1 So I'm going to ingtruct the witness 11 about the DIP or the DIP proposal on the grounds thet
12 not to answer. 12 it was commedaly ssnsitive informetion and —
13 BY MS KOVXY-APAP. 13 MS KOVSKY-APAP. Cound, you redly
14 Q. IsSyncorain the business of 14 nesdto make stop meking talk speeking objections:
15 dtruigm? 15 Werenat arguing the mation in front of the court
16 A. Youwould haveto ask them. 16 right now. I'm asking questions of the witness
17 MR. ARNAULT: Objection, form. 17 MR ARNAULT: I'msmply tdling you
18 BY MS KOVXY-APAP. 18  that wewill be objecting on the same grounds
19 Q. Inyour experience, does abusiness 19 MS KOVSKY-APAP. Coundd, if you
20 party typicaly make aproposal that does not benefit 20  haveadgjedtion to state for the record, by l
21 jtsdf? 21 means do.
22 MR. ARNAULT: Objection, form, 22 MR. ARNAULT: Okay. Ohetion. That
23 foundation. 23 queion would cdl for commerddly senstive
24 BY MS KOVKY-APAP. 24 information thet we will nat be disdosing, much as
25 Q. Youcanawsne. 25  theCity did nat disdoseinits—-
Page 79 Page 81
1 A. | supposeit depends on the business 1 MS KOVSKY-APAP. Counsd, you can
2 Q. Inyour discussions with counsd for 2 daeyour objedtion for the record. You do nat nesd
3 theCity regarding a nondisclosure agreement, was this 3 tomekeagumetts Were not deposing Mr. Orr today,
4 proposd -- this potentid proposa was discussed? 4 nor aeweaguing before the court.
5 A. Nottheterms. 5  BY MS KOVY-APAP,
6 Q. But, yes thispro -- wasthis 6 Q. Without going into whet that
7 potentid proposd discussed in any form? 7 potentid proposa might actually contain, areyou
8 A. Theexistence of aproposd was 8  avae-wes— aeyou avaeif awnitten proposd
9  dsused 9  wasatudly prepared?
10 Q. Wil tdl mewhat you said about the 10 A Ye
11 potentid proposd. 11 Q  Waeeyouinvolved in the preparation
12 A.  Wewanted the City to keep theterms 12 o schaproposd?
13 of the proposd corfidentia from the Swap 13 A. No
14 Counterparties. 14 Q  Doyou know who wasinvaved?
15 Q. Didyou givethe City any indication 15 A Yes
16 of what the proposa might be about? 16 Q  Waethereatomeysfrom Kirkland
17 A. I did not discusswht the proposal 17 whoweeinvolved?
18 would be about, no. 18 A, Yes
19 Q. Did Mr. Bennett discuss, in your 19 Q. Do you know which atomeyswae
20 hearing, anything about the proposa? 20 invdvedin the preparation of that proposd?
21 A. No. 21 A Ye
22 Q. Soyou have no persond knowledge 22 Q Whoweethey? T oo s
23 wal, let meask you: Do you have any persond 23 MR. ARNAULT: Objection. Thisddves
24 knowledge of wha this potentia proposa wasto be? 24 into atormey-dient privilege and work product
25 A. Yes 25 information.
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1 sijedt to the execution and ddivery of this 1 Q Okay. Sothexeaetheressons
2 ayeamet” 2 why - theeareressons maybenat dl of the
3 Do you agree that those "Wheress! 3 ressons but these are a leat pat of the resson why
4  dausssindicate the resson for the parties entering 4 the paties dedded to enter into negatiations
5  into negatigtion of thisNDA? 5 So based on this which obvioudy
6 MR. ARNAULT: Ohjetion, the document 6 want badk and forth between you and Jones Day since
7 gesksforitsdf. Asking thewitnessto draw alegd 7 thisgppearsto have come from Jones Day to you —
8  condusion and - which would divulge atormey-dient 8  wadl, actudly let meask: Wasthis sent directly to
9  information and work product in her impression of this 9 yor
10  document, I'm going to ingtruct the witness not to 10 A. No
11 amne. 11 Q. How did you recave acopy of it?
12 MS KOVSKY-APAP. Yauregoing to 12 A, ltwssfawadad tome
13 instruct the witness nat to tdl me what these words 13 Q  Bywhom?
14 sy, and- andbassdonour — 14 A. RyanBeret
15 BY MS KOVSKY-APAP, 15 Q. Okay. Sobased on thislanguage it
16 Q. Allright. Not besed on - on any 16  gopeastha oncethe agreament ws findized, Syncora
17 avicetha you have provided to your dient and not 17 wanted to make aproposd to the City and intended to
18  besad on any communications with your dient, besed 18  do s isthat accurate?
19  sdy onyour knomledge of the English language, does 19 A. | dont - it'strue that Syncora had
20 it gopear that these two paragrgohs s forth the 20  adesretomakeaproposd. | cant tel you what
21 regson thet the parties entered into negatiation of an 21 woud or would nat have happened upon execution.
22 NDA? 22 Q. Okay. Doyou recall, on the second
23 MR. ARNAULT: Ohjedtion, the document 23 ly 2 phorecdl, Ryan Bennett suggedting thet
24 geksfor itdf. 24 Syncoramight be willing to share noneconomic terms of
25 MS KOVKY-APAP: Your objedionis 25  itsproposd without Signing an NDA?
Page 87 Page 89
1 noed 1 A. Yes
2 BY MS KOVXY-APAP. 2 Q. But Syncoradidn't do that, right?
3 Q Youcanasne. 3 A. I'mnotsure
4 A. It woud gppear that they dso st 4 Q. Wal, doyou know whether, to this
5  two pointswhen the date of theworld, 5 day, Syncorahas made its quote/unguote "proposd” to
6 Q I'msony. Sy tha again? 6 theCity?
7 A.  Iftheeaedl thedf thesate of 7 A Ye
8  theworld, it would appear thet these are both dso 8 Q. Youdoknow?
9  thedaeof theworld a thetime 9 A. ldo.
10 Q  Andby "daedf theworld & the 10 Q. Andhasaproposa to the City been
11 time" wha do you mean? 11 made?
12 A, Well, youand | just agreed that 12 A. Yes
13 "Wheress' dausssgive you the background on the date 13 Q. Canyoutdl methetermsof that
14 of theworld when this agresment is baing negatiated. 14 proposd?
15  Soasaming that'strue these thingswould dso be 15 A. No.
16 patdf tha saeof theworld. 16 MR. ARNAULT: Same objection.
17 Q. Andwhenyou sy "date of the 17 THEWITNESS: It'scommercidly
18  world," pat of the gate of the world is ressons for 18  sendtive.
19  doing something, correct? 19  BY MS KOVSKY-APAP.
20 A.  Itwoud gopea. 20 Q. HasSyncoraenteredintoa
21 MR. ARNAULT: Objection, fam. 21 nondisdosure agreement with the City?
22 BY MS KOVXY-APAP. 22 A Ye
23 Q Youcanasne. 23 Q.  With respect to the proposd ?
24 A, Yesh. Itwould - it would appesr 24 A. No.
25  thoseaeboth reesons 25 Q. Soany nondisclosure agresment that
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1 too 1 Q. Areyouavae o dscussonswith the
2 BY MS KOVXY-APAP. 2 dient whether this chenge ws acogpteble?
3 Q. Therésnathing in here giving 3 A. Agan, they Sgned the agreament, 0
4  asrancetha ay NDA — thet thisNDA isno less 4 | haveto asumethey were okay with it.
5  favoradethen any NDA tha the City may have sgned 5 Q. Bu aeyouawae d wheher
6  withthe Svgp Counterparties, correct? 6  discussonstook place with Syncoraasto whether it
7 A. Coredt. 7 would be acoeptable to have the City's advisors as the
8 Q. And 90 that was anather provision 8  countarpaties?
9  tha Syncorahed origindlly asked for that it then 9 A.  No. Nofirghand knovedge
10  dropped thet request, correct? 10 Q. Didyouak any quesions of Jones
11 A. Corect. 11 Day when you received a dreft showing thet the
12 Q. Do you know why Syncorawas willing 12 countapaty hed bean dhanged from the City of Detrait
13 todrop thet request? 13 totheadvisors?
14 A. No. 14 A. | dontrecl.
15 Q. Now, you natice that this agreement 15 Q. Didyou have an underdanding of the
16 isnat betwean Syncoraand the City, correct? 16 impect or whet theimpact would be of changing the NDA
17 A.  (Reviewing documernt.) 17 paty from the City to the City's professionds?
18 Q. Looking & - a exhibit - 18 A. No. | dontthink | did.
19 A. Yes 19 Q. Didyou have adiscussion with anyone
20 Q. Shoot. What number isthis? 20  cbout thet issue?
21 THE REPORTER: Six. 21 A.  Notthet | recdl.
22 BY MS KOVKY-APAP. 22 Q. Do you recdl thet, on or around
23 Q. Somry. Looking & Exhibit - I'm 23 ly 10th, 2013, you conveyed to counsd for the City
24 refering to Exhibit 6. 24 that Synoora Capitd Assurance Inc. would be the
25 Who are the proposed parties to this 25  dgnaory tothe NDA?
Page 115 Page 117
1 agreement? 1 A Ye
2 A. Theadvisorsto the City of Detroit 2 Q  Wasthat change your idee?
3 and Syncora Guarantee Inc. and Syncora Capitd 3 A. No
4 Asurace 4 Q.  Whozideawssit?
5 Q. Andby "advisorsto the City of 5 A.  Someonedsa Kirkland.
6  Detroit," who you referring to? 6 Q Do you recal who?
7 A. | bdieve Jones Day and Miller 7 A Yes
8  Buckfire 8 Q  Wdl, who a Kirkland?
9 Q. AndJonesDay isthe City'slegdl 9 A.  Nosh Omgein
10 counsd, correct? 10 Q. WhoisNosh Omdan?
1 A. Yes 11 A. Hesanasodaea Kirkland &
12 Q. Do you know who Miller Buckfireis? 12 Hiis
13 A. Yes 13 Q. Andwha practice group ishein?
14 Q.  AndwhoisMiller Buckfire? 14 A.  Redruduring.
15 A. They are, like, financid advisors. 15 Q. Doyou udagand - do you have an
16 Q. TotheCity? 16 undarganding why suggested thet thet change be medke?
17 A. TotheCity. 17 A Yes
18 Q. Okay. Do you have an understanding 18 Q  Wha wasyour underganding?
19 for the reason why the advisors were subdtituted in as 19 MR ARNAULT: Objection.
20 the counterparty under this confidentidity agreement? | 20 To the extent thet thiswould reved
21 A. No. Jones Day madethat change. 21 atomey-dient privilege or work product information,
22 Q. Didyou discuss with Syncorawhether 22 indruct the witness not to answer.
23 that change was acceptable? 23 THEWITNESS It's pat of intemd
24 A. | didnot discuss directly with the 24 oon- conversions
25 client. 25 BY MS KOVKY-APAP.
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1 Q. Wdl, dd you meke aproposd to the 1 converstion with Jones Day, did you give any
2 Citysatomeysthat the Sgnature block be changed? 2 consderation to whet effect it might have on the
3 A Ye 3 proposed NDA to have only one of the Synoora entities
4 Q. Didyou explain to them why? 4  dgnit?
5 A Ye 5 A. Wl thefird draft only hed one
6 Q. Wha was your explangtion? 6  Synooraettity onthere We switched the entity and
7 A.  Becasse Synoora Capitd Asurance 7 thenweput both of them on there
8  Inc. wasthe entity thet has engaged its advisors 8 Q Okay. Soddyougveay
9 Q I-I'msomy. | dont understand. 9  conddaation to whet pradticd effect it would
10 A.  SynooraCepitd Assrance Inc. isthe 10 have- itwoud have onthe NDA to have one Syncora
11 named paty on the engegemat leter betwean Synoora 11 @ity vesusthe ather?
12 and Synoords advisors 12 A.  Yes |tddJonesDay that we wanted
13 Q. Bewen Synooraand? 13 SynooraCapitd Assurance Inc. to Sign because they
14 A. Syncordsavisors 14 weetheentity with whom the advisors were engaged.
15 Q  BengKirkland? 15 Q  Why would thet metter?
16 A.  Among ohers 16 A.  Wewanted it to be condstent.
17 Q. Okay. Andisthet thesame 17 Q. ButthisNDA isnt an engegemert
18  information thet was conveyed to you by Nosh Omden? 18  |dter for aprofessond advisor, correct?
19 A Y& 19 A. Coredt.
20 Q. Sowhenyoure assating the 20 Q. Sohowisit condgent to have the
21  atomey-dient privilege asto tha information, this 21 party thet happens to be the one that employsthe
22 wasacudly information youd dreedy conveyed to the 22 lavyers be the oneto Sgn the NDA?
23 City, correct? 23 MR ARNAULT: I'mjugt going to
24 A.  Now - yes it wat from Noeh to me 24 caution the witness here. To the extent it would
25  andthentothe City. 25 renuire her to reved any work product information or
Page 119 Page 121
1 Q. Okay. Miss Schwarzman, do you 1 atomey-dient, indruct you nat to answer.
2 understand when you convey information to athird 2 THE WITNESS | cant tell you any
3 party, it losssits status as attorney-client 3 morethan thet wewarted it to line up.
4 privileged? 4 BY MS KOVSKY-APAP,
5 A. Yes thank you. 5 Q. Soyoudont adtudly have a parsond
6 Q. Okay. Whatisthe-- whatisthe 6  undaganding of whet difference it would meke?
7 reaionship interms of corporate structure between 7 MR. ARNAULT: Objedtion, fom.
8  SyncoraGuarantee Inc. and Syncora Capitd Assurance 8 THEWITNESS Totheextent | havea
9 Inc? 9  pasond undargtanding, it's conversations between
10 A. They're dfiliates of one ancther. 10  mysdf and ather Kirkland attomeys and it was not
1 Q. Arethey -- do you know, arethey 11 ever communicated to Jones Day.
12 under common ownership? Isone asubsidiary of the 12 BY MS KOVY-APAP.
13 other? 13 Q  Okay. Soyoureundbleto explain
14 A. | donot know the exact corporate 14 why - thefact thet Syncora Capitd Assurance
15 dructure of Syncora 15 employed the professonds mede them the gopropriete
16 Q. Didyou have an undergtanding of the 16 paty tosgntheNDA?
17 dffect of having the NDA signed by Syncora Cepitel 17 A. | bdievel tod you the resson we
18 AssuranceInc. and not by Syncora Guarantee Inc.? 18  gave Jones Day was thet that was the entity thet hed
19 A.  JonesDay, in responseto our 19  engaged usand that was the entity thet we wanted to
20 proposd to change the Signature block, indicated to 20 dgnthisNDA. Anything beyond tha, | cannot -
21 usthat they were unwilling to not have -- or they 21 dther donit know or cantt tell you.
22 needed Syncora Guarantee Inc. to be asignatory as 22 Q. Wal, whichisit?
23 SyncoraGuarantee Inc. held positions related to - 23 A. | dont know what youire looking for,
24 financid podtionsrelated to the City. 24 9| dont know whet - if | know whetever it isthet
25 Q. All right. Prior to having that 25  yourelooking for.
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1 Q. I'mjust trying to see the connection 1 Q. A vey senior partner?
2 between thefact that Syncora Capita Assurance Inc. 2 A.  Wdl, hessemsvay dd, so | would
3 sgned the engagement | etter with the attorneys, 3 asumevery senior.
4 that'sonefact over here, and heré's an unrelated 4 Q. Youredizeweregoing to tell him
5 nondisdosure agreement. Why would Syncora Capital 5 that, right?
6  Assurance, in your mind, be the gppropriate entity? 6 A. That'sokay.
7 Wha's-- what's the connection there? 7 Q. Sototheextent that there were
8 MR. ARNAULT: Objection, asked and 8  direct negotiations going on between Mr. Sorayregen
9  awsweel 9  and Mr. Heémean, it would befair to say that there
10 THE WITNESS: | told you the reason 10 were negotiations going on at the highest levels of
11 thatwegave. Tha wastheresson | wastold, change 11 thetwofirms, correct?
12 thedgnaureblock. Syncora Capita Assurance Inc. 12 A. Correct.
13 wasasgnatory to these other ones, it'sgoing to 13 Q. Andto put it colloquidly, that was
14 day condgtent, send it across. 14 aboveyour pay grade?
15 BY MS KOVKY-APAP. 15 A. Yes Abovemy pay grade and after
16 Q. When you say "these other ones," you 16 they'd taken out aTRO againgt us.
17 mean the other nondisclosures agreements? 17 Q. Andyou dont have any persond
18 A. No. Theengagement letters. 18 knowledge of the communications where you weren't a
19 Q. Inyour mind is an engagement letter 19  participant, correct?
20 equivaent to anondisclosure agreement? 20 A. | wasn't aparticipant, no.
21 A. No. 21 Q. I'msorry. Could you spesk up?
22 Q. Okay. Andyou mentioned before that 22 A. | wasn't aparticipant, no.
23 youwerenot involved in dl of the negotiations 23 Q. Okay. Thank you.
24 regarding the nondisclosure agreement, correct? 24 Taking alook at Exhibit 6, could you
25 A. Correct. 25  turnto page~ let mefind it -- Page 4, Section B,
Page 123 Page 125
1 Q. For example there were some emails 1 "Dameges'?
2 that youwere not copied on, corect? 2 A. Yep.
3 A. Coret. 3 Q. Could you read that out loud.
4 Q  And there were phone conversations 4 A. "Damages. The Recelving Party
5  baween thetwo sidesthat you didnt paticipaein, 5 understands and agrees that money dameges will not be
6  ocomet? 6  asufficient remedy for its breach of any provision of
7 A. Coret. 7 this Agreement and that the Providing Party shall be
8 Q. Forexanple aldy 8th phone call 8  entitled to seek specific performance and injunctive
9  bawemn Ben Rosanblum and Ryan Bennett, you were not 9  orother equitable relief as aremedy for any breach
10 invdved in that phone conversation, comet? 10 of thisAgresment (regardless of whether damages may
11 A. Coret. 11 or may not be readily quantifiable and without posting
12 Q  Andtothe extant tha therewere 12 abond or other security). Such remedy shdl bein
13 voicamdlsand eméils on y 14th between Jamie 13 additionto dl other remedies available a law or
14 Sorayregen and David Heimen, you were not involved in 14 equity to the Providing Party."
15  thoss coredt? 15 Q. Whenyou were negatiating this
16 A. Corret. 16 agreement, did you review tha provision?
17 Q. WhoisJamie Surayregan? 17 A. | read the whole agreement.
18 A.  Jamie Srayregen isthe heed of the 18 Q. Didyouform an understanding whet
19  resruduring pradtice a Kirkland & Hllis 19  that provision meant?
20 Q. o, bascdly, your ultimate boss? 20 A Yes
21 A, Sue 21 Q. Canyoutdl mewhat your
22 Q. And do you know who David Hemen is? 22 understanding of that provisonis? ~ * * * *
23 A Ye 23 MR. ARNAULT: Objection, cdlsfor
24 Q. Andwhoishe? 24 work product information.
25 A.  Hesapatng & JonesDay. 25 | ingtruct the witness not to answer.
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1 THEWITNESS No. 1 BY MS KOVKY-APAP.
2 BY MS KOVXY-APAP. 2 Q  Okay. Letsgo back tothefirg
3 Q. Do you agree th this provison 3 pege and were going to go over some ddfinitions here
4 wouldimpose oatain remedies on a paty thet breeched 4 becase| want to meke Sure we undersand who the
5  afuly-executed nondisdosure agr r 5 recdving paty is Okay? Or actudly we can firg
6 MR. ARNAULT: Ohjetion, the document 6  dotheproviding paty.
7 goesksfor itdf and it dso cdlsfor work product 7 Looking under Sation A,
8  information to the extent thet you're asking for her 8  "Confidentidity," the firs paragraph, do you see
9  understanding of what this provision recpires 9  "The Advisors (on behdf of the City) and Synoora(ss
10 | instruct the witness nat to ansiver. 10  goplicable, the Providing Party’)"?
11 THEWITNESS I'm not going to 11 A. Ye
12 amne. 12 Q. Okay. Sotha meanstha dther the
13 BY MS KOVKY-APAP. 13 Advisorsor Synoorg, as goplicable, could be the
14 Q. Miss Schwazmen, besad on your 14 "Providing Paty," correct?
15  knowledge of the Endlish languege - 15 A Ye
16 A.  Umhum. 16 Q. Thenitsys-oh, "..ad
17 Q - andthewordsthet you judt reed, 17  Represtatives (as such tam is defined bdow).”
18  doyou agreethat this provision provides for remedies 18 Soit even broadensthat tem to a
19  for breech of thisegreamant? 19  bunch o ahe people And we can go over thet
20 MR. ARNAULT: Ohjection, the document 20  ddinitionif youd like if you fed thet it's
21 goeksfor itsf. 21 necessaty to give you an underdanding of what's meant
22 MS KOVSKY-APAP: Noted 22 py"Repesnidive’.
23 BY MS KOVXY-APAP. 23 A.  No, I'mokay.
24 Q  Youcanamne. 24 Q. Okay. Soskipping over that pat, 0
25 A.  Yes It taksabout remediesfor 25  theProviding Raty "are furnishing the other Party
Page 127 Page 129
1 pbreach of the agreement. 1 (esgpplicable the 'Recaiving Party)."
2 Q. And those remediies could beimposed 2 So thet means to the extent thet the
3 onany paty that breached this agreement, correct? 3 alisorsarerecdving informetion from Synoorg,
4 MR. ARNAULT: Objection, document 4 theyrethe receiving party, corect?
5  spesksforitsdf and - 5 MR. ARNAULT: Objedion. Youre—
6 MS KOVSKY-APAP: Noted. 6  thedocument syswhat it says and youlre il asking
7 THE WITNESS: And no, | don't think 7 for her intepretation of this provison which
8  tha'show it reads. 8  requires her to divuige work product, her mental
9  BY MS KOVSKY-APAP. 9  impressonsof thisagreement.
10 Q. Okay. Tell mehow youthink it 10 MS KOVKY-APAP. Seisafat
11 reads * ok ok K 11 witnesswhois cdled upon to testify about her
12 MR. ARNAULT: Ohbjection, cdlsfor 12 negotiation of this agresment and her undergtanding of
13 work product. 13 what the plain languege of this providon i, isfair
14 MS KOVSKY-APAP. Shejug tdd me 14 gare
15 dhedoestt think that's how it reads. She'sdready 15 MR ARNAULT: Shewescdledasa
16 tdling mewhat she thinks of the documents. 16 fadt witness now youre asking her for her
17 MR. ARNAULT: So sheisddfinitey 17 impressonsand her interpretation.
18  just answering "yes' or "no." She'snoat telling you 18 MS KOVSKY-APAP: No. | dont nesd
19 wha exactly it means. 19  awyimpressonsor any legd intapretaion
20 | instruct the witness not to answer. 20 whaoesE.
21 THE WITNESS: I'm not going to 21 BY MS KOVKY-APAP.
22 asne. 22 Q. Basad on your Smple, straghtforward
23 MS KOVSKY-APAP. All right. Well 23 knomedge of the English languege and the tems of
24 dothistheredly longway. Good thing | have alate 24 thesewords this provison here, you dreedy agred
25 flight. 25  tha "Providing Paty" could meen Advisors or Synoorg,
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1 A. Okay. 1 BY MS KOVXY-APAP.
2 Q. --just toback up asecond -- 2 Q. Do you think that's acommon
3 A. Canyou ask methe question agan. 3 dtuationinyour experience?
4 Q. Andjus to make surethat it's 4 MR. ARNAULT: Objection, form,
5 dear: Unlessyour counsd ingtructs you not to 5 foundation.
6  answer onthebasisof privilege, and that is 6 THEWITNESS: Inmy limited
7 assuming, of course, that Mr. Arnaullt is your counsd, 7 experience, no.
8  unlessyou'reinstructed not to answer on the basis of 8  BY MS KOVY-APAP.
9 privilege, you do need to answer. And hels making his 9 Q. Asaprofessond advisor yoursdlf,
10 objectionsfor the record. 10 would you deemit prudent to enter into an agreement
1 MR. ARNAULT: Oh, and so my objection 11 withyour dient'sadversary in litigation that could
12 s tothe extent that you can answer her question 12 gubject your firm to remediesfor breach?
13 without reveding attorney-client information or work 13 MR. ARNAULT: Objection, form,
14 product or legdly interpreting it, then you can. But 14 foundation.
15 if your interpretation is based upon alegd 15 THE WITNESS. No.
16 interpretation, then | instruct you not to answer. 16 BY MS KOVKY-APAP.
17 THE WITNESS: Can you reask the 17 Q. Haveyouever, asaprofessiond
18 quedtion. 18  advisor, signed an agreement with your dient's
19  BY MS KOVKY-APAP. 19 adversary inlitigation that could subject your firm
20 Q. Do you agreethat had Jones Day and 20 toremediesfor breach?
21 Miller Buckfire Sgned this agreement, that damages 21 A. No.
22 provison tha wejust discussed afew moments ago 22 Q. Areyouawaeof ay ingancein
23 could have subjected them, as receiving parties, to 23 whichKirkland & Ellis has done s0?
24 remediesfor breach of this agreement? 24 A.  I'mnot avae.
25 MR. ARNAULT: Same oljection and 25 Q. Andnow, just to cirde back to
Page 135 Page 137
1 indruction. 1 something you said before, you said that your
2 THEWITNESS. (Reviewing documert.) 2 underganding isthat Syncora has made a proposd to
3 Maybe. 3 theCity.
4 BY MS KOVXY-APAP. 4 A Ye
5 Q. Wal, you agreed that the damages 5 Q. Andby "proposd," you mean something
6  provisonwould subject areceiving party to remedies 6  inthenaure of what it wanted to make subject to the
7 if they breached the agreement, correct? 7 NDA, correct?
8 A. Correct. 8 A. Correct.
9 Q. Andthose patieswould be Miller 9 Q. Andit did so without the NDA,
10 Buckfire and Jones Day, right? 10 correct?
1 A. Right 1 A. Caorrect.
12 Q. Becausethey'rethe oneson the 12 Q. Sowhether or not therewas an NDA in
13 sgnaureblock, aren't they? 13 place ultimately wasirrelevant, correct?
14 A. Yep 14 MR. ARNAULT: Objection, form.
15 Q. And they're the professionasfor the 15 And to the extent that it requires
16  City, who'sthe plantiff in alavsuit against 16 youtoreved attorney-client information or work
17 Syncora, right? 17 product information, ingtruct you not to answer.
18 A.  Umhum. 18 MS. KOVSKY-APAP: I'm not asking for
19 Q. AndI'masking you, inyour 19 anything that Syncorasaid.
20 experience, would it be common for a plaintiff in the 20 MR. ARNAULT: But you are asking for
21 City'sposition to go and tel its advisors, its legd 21 her mentd impressions.
22 professonds, to enter into an agreement with the 22 MS. KOVSKY-APAP: No, I'mnat.
23 defendant that the City is suing, an agreement that 23 MR. ARNAULT: Yes- okay. |
24 oould subject those advisors to remedies for breach? 24 disayen
25 MR. ARNAULT: Objection. 25 THE WITNESS What was the quetion?
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