
 

 

UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MICHIGAN 

 )  
In re ) Chapter 9 
 )  
CITY OF DETROIT, MICHIGAN, ) Case No. 13-53846 
 )  
    Debtor. ) Hon. Steven W. Rhodes 
 )  

THE OBJECTORS’ PROPOSED HEARING PROCEDURES TO STREAMLINE THE 
PRESENTATION OF EVIDENCE AT THE SEPTEMBER 23-24 HEARING ON THE 

CITY’S MOTION TO ASSUME AND APPROVE THE FORBEARANCE AND 
OPTIONAL TERMINATION AGREEMENT 

The undersigned Objectors submit this proposal for hearing procedures in connection 

with the September 23-24 evidentiary hearing on the City’s motion (the “Assumption Motion”)1 

to assume the Forbearance Agreement.2  Eleven of the 12 Objecting Parties are in agreement 

with the proposed procedures and have joined in this submission.  The non-joining Objector has 

not voiced an objection to the proposed procedures.  The City has refused to concur in this 

proposal. 

Introduction 

 As the Court is aware, a hearing on the Assumption Motion is currently scheduled for 

September 23 and 24, 2013.  The Court has allotted nine hours of time for the hearing, with four 

hours for the City and five hours for the 12 Objectors.  Within their respective time allotments, 

the City and Objectors must present all of their witnesses and argue their respective positions. 

                                                 
1 See Motion of Debtor for Entry of an Order (I) Authorizing the Assumption of that Certain Forbearance and 
Optional Termination Agreement Pursuant to Section 365(a) of the Bankruptcy Code, (II) Approving Such 
Agreement Pursuant [to] Rule 9019, and (III) Granting Related Relief [Docket No. 17]. 

2 Capitalized terms used but not defined herein have the meanings ascribed to them in the Assumption Motion. 
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 The Objectors are concerned that live witness testimony may take up much of the nine 

hours of hearing time, leaving insufficient time for argument.  The direct and cross examinations 

of a witness — even testifying on a discrete subject — commonly requires forty-five minutes of 

court time.  The subjects on which the City proposes to examine Messrs. Orr, Buckfire and 

Malhotra (its three designated witnesses) are not discrete.  They run the gamut from the 

COPs/Swap structure, to the City’s financial condition, to the negotiations with the Swap 

Counterparties.  Even a well-designed cross and direct examination of these witnesses in a two-

party dispute could easily consume 2.5 hours of court time for each witness -- leaving little time 

for rebuttal witnesses and  argument.  And, with 12 Objectors having filed Objections, this is 

obviously no mere two-party dispute. 

 The Objectors believe that a more efficient way to present evidence would be to present it 

via deposition designation, agreed admission of documentary evidence, and stipulation.  No 

party would call any live witnesses.  Instead, all witnesses would be available in court to respond 

to any subject matter areas on which the Court determines it wants to hear more.  Live testimony 

would thus be used in a targeted fashion, with the targets set by the Court.  The result would be a 

dramatic streamlining of the evidence, which would, in turn, increase the amount of time for the 

parties to engage in colloquy with the Court regarding their respective positions. 

 The Objectors’ specific proposal works as follows: 

• Reliance on Deposition Designations and Stipulated Admission of Documents.  In lieu of 
live testimony, the parties would rely on deposition designations and stipulated admission 
of relevant documents (subject to the limited exception in the third bullet below).  
Deposition designations for Messrs. Orr and Buckfire would be filed with the Court by 
Thursday, September 12 and counter designations by Tuesday, September 17.  
Deposition designations for Mr. Malhotra would be filed with the Court by Monday, 
September 16 and counter-designations by Thursday, September 19.    Later taken 
depositions of rebuttal witnesses (which have not yet been scheduled) would be 
designated and counter designated on an expedited basis to have them filed in advance of 
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the hearing.  Form objections would be taken under advisement by the Court.  Relevance 
objections would be presented by motion in limine. 

  
• Narrow the issues by use of proposed findings and conclusions.  The parties would 

exchange proposed Findings of Fact and Conclusions of Law by Monday, September 
16, and provide responses to each (with citation to the record supporting the basis for 
dispute) by Thursday, September 19 so that the combined document showing both the 
proposed finding or conclusion and the basis for any dispute could be filed with the Court 
by Friday, September 20. 

  
• Allow direct testimony by declaration for rebuttal witnesses whom the City elects not to 

depose.  The Court will permit direct testimony by declaration for Objector rebuttal 
witnesses who are not deposed by the City so long as those witnesses are available in 
court for cross examination.  To the extent the City deposes all of the rebuttal witnesses, 
their testimony would come in via designation, as provided for in the first bullet above.  
Other than Messrs. Orr, Buckfire, and Malhotra and any designated rebuttal witnesses, 
there shall be no other witness testimony. 

  
• Have witnesses present in Court to respond to discrete subject matter areas about which 

the Court determines it needs to know more.  All witnesses will be present in Court to be 
able to respond to specific areas of inquiry if requested by the Court.  The only live 
testimony presented will be on those subjects specifically requested by the Court. 

 
 The Objectors believe that the proposed hearing procedures will streamline the 

presentation of evidence without impairing the Court’s ability to seek targeted testimony on 

specific topics.  This will hopefully reserve more time for argument of the numerous objections 

that have been lodged to the Assumption Motion.  In general, the proposed procedures require 

that the parties do additional work organizing the evidence out-of-court with the aim of 

minimizing the amount of time spent introducing evidence in court.  The City opposes this 

proposal on the basis that the hearing on the assumption motion is not a “mini-trial,” and, as a 

result, claims that the joining Objectors’ proposed procedures are “uncalled for.”  Instead, the 

City proposes that all testimony regarding this matter be conducted live and all proposed findings 

of fact and conclusions of law be submitted after the record is closed.3     

                                                 
3  The joining Objectors’ proposal to submit proposed findings of fact prior to the hearing is intended to assist the 

Court by framing the issues and providing a record of and basis for the disagreements between the City and the 
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 There is an obvious cost to the proposal: it likely imposes significant “homework” on the 

Court in preparation for the hearing.  The Objectors do not mean to be presumptuous with the 

Court’s time and are mindful of the many other parts of the case that are demanding the Court’s 

time and attention.  With a nine hour limit on the hearing, however, in-court time is at a 

premium, and the proposed hearing procedures are an attempt to use the in-court time as 

efficiently as possible.  

 

Respectfully submitted, 

Dated:  September 9, 2013 /s/ Stephen C. Hackney 
 James H.M. Sprayregen, P.C. 
 Ryan Blaine Bennett 
 Stephen C. Hackney 
 KIRKLAND & ELLIS LLP 
 300 North LaSalle 
 Chicago, Illinois 60654 
 Telephone: (312) 862-2000 
 Facsimile: (312) 862-2200 
 - and -  

 Stephen M. Gross 
 David A. Agay 
 Joshua Gadharf 
 MCDONALD HOPKINS LLC 
 39533 Woodward Avenue 
 Bloomfield Hills, MI 48304 
 Telephone: (248) 646-5070 
 Facsimile: (248) 646-5075 
  
 Attorneys for Syncora Guarantee Inc. and Syncora Capital 

Assurance Inc. 
  
  
 

  

                                                                                                                                                             
joining Objectors.  As noted, the joining Objectors believe that this proposal will streamline the proceedings and 
allow the parties and the Court to focus on the central issues in this dispute. 
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 By:  /s/ Vincent J. Marriott, III____ 
Howard S. Sher 
JACOB & WEINGARTEN, P.C. 
Somerset Place 
2301 W. Big Beaver Road, Suite 777 
Troy, Michigan  48084 
Telephone:  (248) 649-1200 
Facsimile:  (248) 649-2920 
E-mail:  howard@jacobweingarten.com 
 
-and- 
 
Vincent J. Marriott, III  
BALLARD SPAHR LLP 
1735 Market Street, 51st Flr.  
Philadelphia, PA  19103  
Phone: 215.864.8236  
Fax: 215.864.9762  
Email: marriott@ballardspahr.com 
 
-and- 
 
Matthew G. Summers 
BALLARD SPAHR LLP 
919 North Market Street, 11th Floor 
Wilmington, Delaware  19801 
Telephone:  (302) 252-4428 
Facsimile:  (410) 361-8930 
E-mail:  summersm@ballardspahr.com 
 
Attorneys for Erste Europaische Pfandbriefund 
Kommunalkreditbank Aktiengesellschaft in 
Luxemburg S.A. 
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By:  /s/ Karen V. Newbury  
Rick L. Frimmer 
Karen V. Newbury 
Michael W. Ott 
SCHIFF HARDIN, LLP 
233 S. Wacker Drive, Suite 6600 
Chicago, IL  60606 
Telephone:  (312) 258-5600 
Facsimile:  (312) 258-5600 
E-mail:  rfrimmer@schiffhardin.com 
E-mail:  knewbury@schiffhardin.com 
E-mail:  mott@schiffhardin.com 
 
Attorneys for DEPFA Bank PLC 
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 By:  /s/ Thomas R. Morris   
Thomas R. Morris 
Karin F. Avery 
SILVERMAN & MORRIS, P.L.L.C. 
30500 Northwestern Highway, Suite 200 
Farmington Hills, Michigan 48334 
Telephone:  (248) 539-1330 
Facsimile:  (248) 539-1355 
E-mail:  morris@silvermanmorris.com 
E-mail:  avery@silvermanmorris.com 
 
-and- 
 
LIPPITT O’KEEFE, PLLC 
Brian D. O’Keefe 
Ryan C. Plecha 
370 East Maple Road, 3rd Floor 
Birmingham, Michigan  48009 
Telephone:  (248); 646-8292 
Facsimile:  (248) 646-8375 
E-mail:  bokeefe@lippittokeefe.com 
E-mail:  rplecha@lippittokeefe.com 
 
Attorneys for Retiree Association Parties 
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By:  /s/Meredith E. Taunt_________ 
Lynn M. Brimer (P43291) 
Meredith E. Taunt (P69698) 
Mallory A. Field (P75289) 
STROBL & SHARP, P.C. 
300 East Long Lake Road, Suite 200 
Bloomfield Hills, MI  48304-2376 
Telephone:  (248) 540-2300 
Facsimile:  (248) 645-2690 
lbrimer@stroblpc.com 
mtaunt@stroblpc.com 
mfield@stroblpc.com 
 
Attorneys for Retired Detroit Police Members Association 
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By:  /s/ Caroline Turner English  
Carol Connor Cohen 
Caroline Turner English 
ARENT FOX LLP 
1717 K Street, NW 
Washington, DC  20036-5342 
Telephone:  (202) 857-6054 
E-mail:  Carol.Cohen@arentfox.com 
 
-and- 
 
David L. Dubrow 
Mark A. Angelov 
ARENT FOX LLP 
1675 Broadway 
New York, NY  10019 
Telephone:  (212) 484-3900 
 
-and- 
 
SCHAFER AND WEINER, PLLC 
Daniel J. Weiner (P32010) 
Brendan G. Best (P66370) 
40950 Woodward Ave., Suite 100 
Bloomfield Hills, MI  48304 
Telephone:  (248) 540-3340 
E-mail:  bbest@schaferandweiner.com 
 
Attorneys for Ambac Assurance Corporation 
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By:  /s/ Guy S. Neal______ 
Eric D. Novetsky 
Louis P. Rochkind 
JAFFE, RAITT, HEUER & WEISS, P.C. 
2777 Franklin Road, Suite 2500 
Southfield, MI  48034 
Telephone:  (248) 351-3000 
Facsimile:  (248) 351-3082 
E-mail:  enovetsky@jaffelaw.com 
 
-and- 
 
Jeffrey E. Bjork 
SIDLEY AUSTIN LLP 
555 West Fifth Street, Suite 4000 
Los Angeles, CA  90013 
Telephone:  (213) 896-6000 
Facsimile:  (213) 896-6600 
E-mail:  jbjork@sidley.com 
 
-and- 
 
SIDLEY AUSTIN LLP 
Guy S. Neal 
1501 K Street, N.W. 
Washington, DC  20005 
Telephone:  (202) 736-8000 
Facsimile:  (202) 736-8711 
E-mail:  gneal@sidley.com 
 
Attorneys for National Public Finance Guarantee 
Corporation 
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By:  /s/ Lawrence A. Larose   
Lawrence A. Larose, Esq. 
Samuel S. Kohn, Esq. 
Carrie V. Hardman, Esq. 
WINSTON & STRAWN LLP 
200 Park Avenue 
New York, NY  100166-4193 
Telephone:  (212) 294-6700 
Facsimile:  (212) 294-4700 
E-mail:  llarose@winston.com 
E-mail:  skohn@winston.com 
E-mail:  chardman@winston.com 
 
-and- 
 
Sarah T. Foss, Esq. 
WINSTON & STRAWN LLP 
1111 Louisiana, 25th Floor 
Houston, TX  77002-5242 
Telephone:  (713) 651-2600 
Facsimile:  (713) 651-2700 
E-mail:  sfoss@winston.com 
 
Attorneys for Assured Guaranty Municipal Corp. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

13-53846-swr    Doc 774    Filed 09/09/13    Entered 09/09/13 12:05:18    Page 11 of 14



 

  12 
 

By:  /s/ Mark R. James____________ 
Ernest J. Essad Jr. 
Mark R. James 
WILLIAMS, WILLIAMS, RATTNER & PLUNKETT, 
P.C. 
280 North Old Woodward Avenue, Suite 300 
Birmingham, MI  48009 
Telephone:  (248) 642-0333 
Facsimile:  (248) 642-0856 
E-mail:  EJEssad@wwrplaw.com 
E-mail:  mrjames@wwrplaw.com 
 
-and- 
 
Alfredo R. Pérez 
WEIL, GOTSHAL & MANGES LLP 
700 Louisiana Street, Suite 1600 
Houston, TX  77002 
Telephone:  (713) 546-5000 
Facsimile:  (713) 224-9511 
E-mail:  Alfredo.perez@weil.com 
 
Attorneys for Financial Guaranty Insurance Company 
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/S/Deborah L. Fish___________ 
ALLARD & FISH, P.C. 
Deborah L. Fish 
2600 Buhl Building 
535 Griswold 
Detroit, MI 48226 
Telephone: (313) 961-6141 
Facsimile: (313) 961-6142 
dfish@allardfishpc.com 
P36580 
 
- and - 
 
KRAMER LEVIN NAFTALIS 
& FRANKEL LLP 
Thomas Moers Mayer 
Jonathan M. Wagner 
1177 Avenue of the Americas 
New York, New York 10036 
Telephone: (212) 715-9100 
Facsimile: (212) 715-8000 
 
Counsel to the Ad Hoc COPs Holders 
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By:  /s/Robert D. Gordon__________ 
Robert D. Gordon 
Shannon L. Deeby 
CLARK HILL PLC 
151 South Old Woodward Avenue, Suite 200 
Birmingham, MI  48009 
Telephone:  (248) 988-5882 
Facsimile:  (248) 988-2502 
E-mail:  rgordon@clarkhill.com 
 
Counsel to the Police and Fire Retirement System of the 
City of Detroit and the General Retirement System of the 
City of Detroit 
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