UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

Inre:
Bankruptcy Case No. 13-53846
City of Detroit, Michigan, Honorable Thomas J. Tucker
Chapter 9
Debtor.
/

DETROIT POLICE LIEUTENANTS AND SERGEANTS
ASSOCIATION’S (“DPLSA”) MOTION FOR ENTRY
OF AN ORDER MODIFYING CLAIM NO. 1881 FILED
BY THE DPLSA TO CLARIFY THAT THE SUBJECT MATTER OF THAT PORTION
OF CLAIM NO. 1881 RELATED TO LUMP SUM PAYMENTS FOR BANKED TIME
FOR PARTICIPANTS IN THE DEFERRED RETIREMENT OPTION PROGRAM
(“DROP”) HAS BEEN RESOLVED AND RENDERED MOOT BY TERMS AS
WRITTEN OF THE DPLSA COLLECTIVE BARGAINING AGREEMENT AS
ADOPTED IN THE CITY’S PLAN OF ADJUSTMENT

The Detroit Police Lieutenants and Sergeants Association (“DPLSA”), through its counsel,
Erman, Teicher, Zucker & Freedman, P.C., files this Motion for Entry of an Order Modifying
Claim No. 1881 to Clarify That The Subject Matter of That Portion of Claim No. 1881 Related to
Lump Sum Payments for Banked Time for Participants in the Deferred Retirement Option Plan
(“DROP”) Has Been Resolved and Rendered Moot by the Terms as Written of the DPLSA
Collective Bargaining Agreement As Adopted in the City’s Plan of Adjustment (the “Motion”).
In support of the Motion, the DPLSA states the following:

1. The Motion is being filed in this Court out of an abundance of caution after the
City declined to agree to a stipulated order to modify a portion of DPLSA Claim 1881 to reflect
that it has been resolved and rendered moot by the terms as written of the DPLSA’s collective
bargaining agreement with the City (the “DPLSA CBA”). See Exhibit 6A, Claim 1881.
Pursuant to LBR 9014-1(g), the DPLSA sought the City’s concurrence in the relief sought by the
Motion on April 29, 2015, October 7, 2015, October 27, 2015 and on October 30, 2015, and that

concurrence has been denied.
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2. Pursuant to the Confirmation Order, “[c]ontracts, leases and other agreements
entered into after the Petition Date by the City, including . . . the collective bargaining
agreements identified on Exhibit 11.D.5 to the Plan, will be performed by the City in the ordinary
course of its business. Accordingly, such contracts . . . will survive and remain unaffected by
this Order.” See Confirmation Order [Docket No. 8272, pp. 105-06]. The DPLSA collective
bargaining agreement (the “DPLSA CBA”) is among the collective bargaining agreements
identified on Plan Exhibit 11.D.5 [Docket No. 8045-10, p.30]. With respect to the collective
bargaining agreements adopted by the Plan, the Plan further requires that “the enforcement,
interpretation and resolution of disputes of the terms of the contracts shall proceed under
applicable state law.” See Plan, Art. VII, Sec. B [Docket No. 8045, p. 77] (emphasis added).

3. Although the Plan requires the enforcement of rights under the DPLSA CBA to
proceed under applicable state law, the City previously filed a motion against the DPLS, which
remains pending, and which seeks a finding that the DPLSA is violating the Plan and
Confirmation Order by seeking to enforce its rights under the DPLSA CBA under procedures
mandated by applicable state law. See City of Detroit’s Motion for (I) Determination that the
DPLSA Has Violated the Terms of the City of Detroit’s Confirmed Plan of Adjustment and the
Order Confirming it; and (I1) Order (A) Enjoining Further Violations and (B) Requiring
Dismissal of State Actions (the “City’s Motion™) [Docket No. 9523].

4, Through this Motion, DPLSA seeks entry of an order, in the form attached as
Exhibit 1, which finds the relevant portion of Claim 1881 has been resolved by the terms as
written of Section 17, {H of the DPLSA CBA and is, therefore, moot and further orders that any
dispute regarding the parties’ rights under Article 17, {H of the DPLSA CBA shall proceed
under applicable state law as required by the Plan. See Exhibit 6B, Article 17, {H of DPLSA

CBA, a complete copy of which is of record at Docket No. 9523-1.

2

13-53846-tjt Doc 10247 Filed 11/03/15 Entered 11/03/15 11:05:20 Page 2 of 17



5. DPLSA Claim 1881 is an omnibus claim that asserts claims related to pending
DPLSA grievances. It was filed on February 20, 2014, pursuant to this Court’s February 11,
2014 Order Approving Stipulation By and Between the City of Detroit and the Public Safety
Unions Regarding Proofs of Claim to Be Filed by Public Safety Unions (the “Order”), [Docket
No. 2678], which authorized the Public Safety Unions, including the DPLSA, to file certain
omnibus claims on behalf of their members.

6. Among the claims asserted by Claim 1881 are DPLSA grievance numbers 10-032
and 12-051 (the “DROP Grievances,” as further defined below). See Exhibit 6A, DPLSA Claim
No. 1881 and Exhibits 1C and 1D, June 28, 2013 Opinion and Award (the “Award”), thereto.

7. The DROP Grievances sought to require the City to pay a DPLSA member’s
banked sick time when he or she entered the City’s Deferred Retirement Option Plan (“DROP”).
In opposing the DROP Grievances, the City maintained that all banked sick time should be paid
when a DPLSA member actually retired. See Award, Exhibit 1D to Exhibit 6A.

8. The DROP Grievances sought to enforce the timing of the payment of certain
DPLSA members’ banked sick time. See Award, Exhibit 1D to Exhibit 6A. Throughout the
pendency of the bankruptcy, under DPLSA members’ applicable terms of employment, DPLSA
members’ right to banked sick time was never in dispute. See Exhibit 6C, Declaration of
DPLSA President, Mark Young (the “Young Declaration.”).

9. Pursuant to the Award, the DROP Grievances were resolved favorably to the
DPLSA, including an award of interest to DPLSA members who had not been paid their banked
sick time when they entered DROP. See Exhibit 1D to Exhibit 6A. The DPLSA sought to
enforce the Award in state court, but that action was stayed when the City filed its chapter 9

petition.
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10. Subsequently, pursuant to Article 17, {H of the DPLSA CBA the DROP
Grievances were resolved to require payment of banked sick time at the time of actual
retirement. See Exhibit 6B.

11.  The Confirmation Order explicitly provides that, “[c]ontracts, leases and other
agreements entered into after the Petition Date by the City, including . . . the collective
bargaining agreements identified on Exhibit I11.D.5 to the Plan, will be performed by the City in
the ordinary course of its business. Accordingly, such contracts . . . will survive and remain
unaffected by this Order.” See Confirmation Order [Docket No. 8272, pp. 105-06]. The
DPLSA CBA is among the collective bargaining agreements identified on Plan Exhibit 11.D.5
[Docket No. 8045-10, p.30].

12.  Article 17, TH, p. 19 of the DPLSA CBA directly addresses the subject matter of
Claim 1881 — when the City in the City’s favor and allows the City to pay banked sick time at
the time a DPLSA member actually retires rather when he or she enters the DROP program on
the following basis:

H. Lump Sum for Banked Time. Whenever an Employee leaves
employment with the Department, such Employee will be paid for
all banked time, other than sick time, at the prevailing rate of pay in
effect at the time of separation. This includes, but is not limited to
separation with a deferred vested pension or under a disability.
DROP plan participants will only receive payout for banked time
when they permanently retire, not when they enter the DROP plan.
Payments will be paid within ninety (90) days if the amount is less
than ten thousand dollars ($10,000.00), and if in excess of ten
thousand dollars ($10,000.00), the amount will be made in semi-
annual installments over a three (3) year period with installments
due on February 1 and August 1 with no interest due. Late lump
sum payments (greater than sixty (60) days will include interest at

the Michigan Judgment Interest Rate as certified from time to time
by the Michigan Department of Treasury.

See Exhibit 6B DPLSA CBA, Art. 17, 1 H, p 19.
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13. Hence, pursuant to the DPLSA CBA, banked sick time must be paid only when a
DPLSA member actually retires, not when he or she enters DROP as had been provided for by
the Award. In addition, to help the City with its budgetary constraints, the DPLSA agreed that,
under Article 17, H, larger amounts of banked sick time could be paid by the City over time.

14.  Throughout the pendency of these bankruptcy proceedings, every DPLSA
member who has retired has, to date, received payment in full for his or her banked sick time.
See Exhibit 6C, Young Declaration. However, there are a number of active DPLSA members
who are DROP participants, and the City has now suggested that it may attempt to treat their
right to banked sick time as a pre-petition claim, based upon the DPLSA’s pursuit of the DROP
Grievances. See Exhibit C, Young Declaration. In the case of at least one active DPLSA
member, Sergeant Eric Gardner, the City has refused to restore his prematurely removed banked
sick time. See Exhibit C, Young Declaration.

15.  The Motion seeks an Order modifying the portion of Claim No. 1881 that
addresses the DROP Grievances by declaring them moot as controlled by the terms as written of
Avrticle 17, 1 H of the DPLSA CBA, clarifying that the remaining grievances asserted by Claim
1881 will remain pending, and confirming that any further disputes about any DPLSA member’s
rights under Article 17,1 H of the DPLSA CBA shall be resolved under applicable state law and
procedures set forth in the DPLSA CBA, as required by the Plan and Confirmation Order.

16.  Asnoted above, DPLSA members’ entitlement to lump sum payments for their
banked sick time has never been at issue. The DROP Grievances addressed on the timing of
those payments. See Award, Exhibit 1D to Exhibit 6A.

17.  After DPLSA Claim 1881 was filed and during the negotiations of a successor

collective bargaining agreement between the City and the DPLSA through the Court-ordered
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bankruptcy mediation process, the City and the DPLSA resolved the issue of the timing of the
lump sum payments as set forth in Article 17, § H of the DPLSA CBA.

18.  The DROP participants included under Claim No. 1881 must now be paid their
accumulated lump sum payments when they retire in accordance with the terms of the successor
CBA now incorporated into the City’s Confirmed Plan of Adjustment. The City, however, has
declined to stipulate that the DROP Grievances are moot, has suggested that the banked sick time
could be treated as a pre-petition claim (i.e., paid pursuant to Class 14 treatment under the Plan)
and has, in the case of one active DPLSA member, refused to restore banked sick time prematurely
removed by the City. See Young Declaration, Exhibit 6 D.

19. On April 29, 2015, as part of an effort to resolve any remaining issues with the City,
the DPLSA sent the City a proposed stipulated order modifying Claim No. 1881 as requested by
this Motion. See Exhibit 6D, Email 1 of October 7, 2015 and Proposed Order. When the City did
not respond, the proposed stipulation was resent, followed by a clarifying email, confirming the
City’s actual practices. See Exhibit 6E, Email 2 of October 7, 2015.

20.  In spite of the DPLSA’s repeated requests, the City has refused to agree that
grievance numbers 10-032 and 12-051 are mooted by Article 17, {H of the DPLSA CBA.

RELIEF REQUESTED

In view of the above, the DPLSA requests that the Court enter an order in the form attached
as Exhibit 1 confirming that (i) the DROP Grievances are resolved by the written terms of Article
17, Paragraph H of the DPLSA CBA, (ii) as such, the DROP Grievances are moot and may be
withdrawn without prejudice to any DPLSA member’s right to receive a DROP Lump Sum
Payment in accordance with the terms of the DPLSA CBA,; and (iii) confirming that, pursuant to
this Court’s Order Confirming Eighth Amended Plan for the Adjustment of Debts of the City of

Detroit [ Docket No. 8272] any further disputes involved in the application of Article 17, JH of
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the DPLSA CBA shall be addressed in the ordinary course of the City’s business under applicable
state law and procedures provided by the DPLSA CBA. Because this matter involves the
resolution of a contested issue between the parties, the DPLSA believes that entry of an order is
appropriate to avoid any future misunderstanding regarding the disposition of the DROP
Grievances. Accordingly, the DPLSA requests the Court enter the Order attached hereto as
Exhibit 1.

Respectfully submitted,

ERMAN, TEICHER, ZUCKER & FREEDMAN, P.C.

By: /s/ Barbara A. Patek

Barbara A. Patek (P34666)

Counsel for the Detroit Police Lieutenants
and Sergeants Association

400 Galleria Officentre, Suite 444

Southfield, M1 48034

Telephone: (248) 827-4100

Facsimile: (248) 827-4106

E-mail: bpatek@ermanteicher.com

and

Peter P. Sudnick (P30768)

SUDNICKLAW, P.C.

Co-Counsel for the Detroit Police
Lieutenants and Sergeants Association

2555 Crooks Road, Suite 150

Troy, Michigan 48084

Telephone: (248) 643-8533

E-Mail: psudnick@sudnicklaw.com

Dated: November 3, 2015

7

13-53846-tjt Doc 10247 Filed 11/03/15 Entered 11/03/15 11:05:20 Page 7 of 17


mailto:bpatek@ermanteicher.com
mailto:psudnick@sudnicklaw.com

EXHIBIT1

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

In re:
Bankruptcy Case No. 13-53846
City of Detroit, Michigan, Honorable Thomas J. Tucker
Chapter 9
Debtor.
/

ORDER MODIFYING CLAIM NO. 1881 FILED BY THE
DETROIT POLICE LIEUTENANTS AND SERGEANTS
ASSOCIATION AND FOR RELATED RELIEF

This matter is before the Court on the Detroit Police Lieutenants and Sergeants
Association’s Motion for Entry of an Order Modifying Claim No. 1881 to Clarify that the Subject
Matter of that Portion of Claim No. 1881 Related to Lump Sum Payments for Banked Time for
Participants in the Deferred Retirement Option Plan (“DROP”) Has been Resolved and Rendered
Moot by the Terms as Written of the DPLSA Collective Bargaining Agreement as Adopted in the
City’s Plan of Adjustment (the “Motion”) [Docket No. | and the Brief in Support of the
Motion, proper notice of the Motion has been given, the Court is fully advised in the premises, and
there is good cause to grant the relief requested by the Motion and the Court makes the following
findings:

1. The matters raised in grievance numbers 10-032 and 12-051 as set forth in Claim
No. 1881 filed by the Detroit Police Lieutenants and Sergeants Association (“DPLSA”) (“the
DROP Grievances”) are addressed and resolved by the terms as written of Article 17, {H of the
collective bargaining agreement between the City and the DPLSA (DPLSA CBA”), which is
among the collective bargaining agreements identified by Exhibit 11.D.5 to the Plan [Docket No.

8045-10] and incorporated into the Plan by Article VI, Section B of the Plan;

1
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2. The Court further finds that the City has been addressing the issues raised by the
DROP Grievances in the ordinary course of its business and in accordance with the terms of the
DPLSA CBA.

The Court finds good cause for entry of this Order and is otherwise fully advised in the
premises.

NOW THEREFORE,

IT IS HEREBY ORDERED that this Order confirms that the matters addressed by the
DROP Grievances as set forth in Claim No. 1881 are addressed and resolved by the terms as
written of Article 17, {H of the DPLSA CBA.

IT IS FURTHER ORDERED that the matters raised by the DROP Grievances are moot.
Claim No. 1881 is hereby modified to remove grievance numbers 10-032 and 12-051 from said
claim. Other than this modification, the remainder of Claim No. 1881 remains as filed.

IT ISFURTHER ORDERED that any further disputes regarding the matters addressed by
Avrticle 17, fH of the DPLSA CBA shall be resolved by the parties in accordance with applicable

state law and the procedures established by the DPLSA CBA.

2
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EXHIBIT 2

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

In re:
Bankruptcy Case No. 13-53846
City of Detroit, Michigan, Honorable Thomas J. Tucker
Chapter 9
Debtor.
/

NOTICE OF OPPORTUNITY TO RESPOND OR REQUEST HEARING ON
DETROIT POLICE LIEUTENANTS AND SERGEANTS
ASSOCIATION’S (“DPLSA”) MOTION FOR ENTRY
OF AN ORDER MODIFYING CLAIM NO. 1881 FILED
BY THE DPLSA ON OR AFTER FEBRUARY 20, 2014
AND FOR RELATED RELIEF

Please take notice that Erman, Teicher, Zucker & Freedman, P.C. has filed a Motion for
Entry of an Order Modifying Claim No. 1881 Filed by the DPLSA on or after February 20, 2014
and for Related Relief (the Motion™).

Your rights may be affected. You should read these papers carefully and discuss
them with your attorney, if you have one in this bankruptcy case. (If you do not have an
attorney, you may wish to consult one.

If you do not want the Court to grant the relief sought in the Motion, or if you want the
court to consider your view on the Motion, within 14 days you or your attorney must:

Electronically file with the court a written response or an answer explaining your position.
This response or answer must comply with LBR 9014-1. You may find more information
regarding electronic filing at the Court’s website, www.mieb.uscourts.gov, or by visiting the office
of the Clerk of the Court, United States Bankruptcy Court, 211 W. Fort Street, Ste. 2100, Detroit,
Michigan 48226.

If you mail your response to the court for filing, you must mail it early enough so the court
will receive it on or before the date stated above. The address for mailing is:

Clerk of the Court

United States Bankruptcy Court
211 W. Fort St., Ste. 2100
Detroit, Michigan 48226

1

13-53846-tjt Doc 10247 Filed 11/03/15 Entered 11/03/15 11:05:20 Page 10 of 17


http://www.mieb.uscourts.gov/

You must also serve a copy on:

Barbara A. Patek, Esq.

Erman, Teicher, Zucker & Freedman, P.C.
400 Galleria Officentre, Ste. 444
Southfield, M1 48034

(248) 827-4100
bpatek@ermanteicher.com

If you or your attorney do not take these steps, the court may decide that you do not
oppose the relief sought in the motion or objection and may enter an order granting that
relief.

Respectfully submitted,

ERMAN, TEICHER, ZUCKER & FREEDMAN, P.C.

By:__ /s/ Barbara A. Patek

Barbara A. Patek (P34666)

Counsel for the Detroit Police Lieutenants
and Sergeants Association

400 Galleria Officentre, Suite 444

Southfield, M1 48034

Telephone: (248) 827-4100

Facsimile: (248) 827-4106

E-mail: bpatek@ermanteicher.com

DATED: November 3, 2015

2
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EXHIBIT 3

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

Inre:
Bankruptcy Case No. 13-53846
City of Detroit, Michigan, Honorable Thomas J. Tucker
Chapter 9
Debtor.
/

BRIEF IN SUPPORT OF THE DETROIT POLICE
LIEUTENANTS AND SERGEANTS ASSOCIATION’S
(“DPLSA”) MOTION FOR ENTRY OF AN ORDER MODIFYING
CLAIM NO. 1881 AND FOR RELATED RELIEF

INTRODUCTION

In 2010 and 2012, the DPLSA filed grievances under the terms of existing collective
bargaining agreements protesting the City’s failure to pay DROP participants, and DPLSA

members, accumulated bank time in a lump sum at the time the member entered the DROP

program.! The DPLSA grievances were eventually heard by Arbitrator E. R. Scales who issued
the Award.? See Exhibit 1D to Exhibit 6A. The Award ruled in favor of the DPLSA that DROP
participants were entitled to the payment of accumulated bank time at the point where they entered

the DROP as opposed to when they actually retired from the City. When the City delayed the

1 Since 2003, eligible members of the DPLSA have been allowed to participate in a Deferred Retirement Option Plan
(“DROP”). Under the DROP, a member when eligible for regular retirement may elect to DROP and continue to
work. A reduced pension benefit is placed in an account and invested. When the member permanently retires, he or
she is entitled to the money accumulated into the DROP account and then the member’s retirement allowance is
restored to its full amount. After the DROP was included in the DPLSA collective bargaining agreement, an issue
arose over whether eligible members were entitled to cash out their accumulated bank time, including sick time, at the
time they elected to participate in the DROP plan rather than have to wait until the time they actually retired before
they could do so. When the City refused to pay the banked time to DROP participants at the time they elected to
DROP, the DPLSA initiated two (2) grievances, one in 2010 and the other in 2012.

2 Unless otherwise indicated, capitalized terms are as defined by the Motion.

3
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implementation of the Award, the DPLSA filed an action to enforce the Award. That action was
stayed by the City’s bankruptcy petition.

The DPLSA, with the other Detroit public safety unions, sought and obtained the right to
file certain omnibus claims to preserve their rights with regard to open disputes with the City. See
Docket No. 2678. Claim No. 1881 is such an omnibus claim. Through its assertion of the DROP
Grievances, it sought to preserve the rights granted the DPLSA by the Award.

As part of the bankruptcy process, the DPLSA engaged in nearly 14 months of
intensive negotiations through the court-ordered mediation process. After nearly 8 months of
court-ordered mediation, on or about May 5, 2014, the DPLSA executed a term sheet with the City
to which its leadership agreed to certain economic terms, agreed to support the Plan (including
pension reductions) and agreed to continue negotiating the terms of what ultimately became the
DPLSA'’s collective bargaining agreement with the City. The DPLSA CBA was signed by the
DPLSA and ratified by its members on November 6, 2014. The collective bargaining agreement
was eventually approved by the State of Michigan and incorporated in the Plan of Adjustment
under Article VI, §B.

Avrticle 17 H of the DPLSA CBA resolves the issue of the banked sick time payments in
the City’s favor and renders the Award moot. It also requires the City to pay current, active
DPLSA members who participate in DROP all of their banked sick time. The DPLSA CBA treats
DROP grievance claimants in the same fashion as new participants to the DROP plan. Because
the approved CBA resolves the underlying issue of the DROP related claims, Claim No. 1881
should be modified to remove the DROP Grievances.

Throughout the bankruptcy proceedings, upon information and belief, the City has paid the

banked sick time of any DPLSA member who was among the DROP Grievance claimants under

4
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Claim No. 1881 in the ordinary course of business when he or she retired. See Exhibit 6C, Young
Declaration. Nevertheless, the City now suggests that it may treat the banked sick time itself as a
pre-petition claim and, in at least one case, has refused to restore banked sick time that was
prematurely removed. See Exhibit 6C, Young Declaration.

The current CBA was ratified by the DPLSA members on November 6, 2014. It was
approved by the State and approved by this Court pursuant to the November 12, 2014 Order
Confirming Eighth Amended Plan for the Adjustment of Debts of the City of Detroit [Docket No.
8272].

With respect to the claimants under the DROP Grievances included under Claim No. 1881
who remain active participants of the DROP, receipt of accumulated bank time amounts are now
governed by Article 17, fH of the CBA. The modified CBA language overrides the Award.
Current DROP participants, including those initially covered by Claim No. 1881, are now all
subject equally to the lump sum for banked time provisions of the CBA. As such, it must be
acknowledged that the claim represented by the DROP Grievances has been resolved by the
DPLSA CBA as incorporated into the Plan.

RELIEF REQUESTED

In view of the above, the DPLSA requests that the Court enter an order in the form attached
as Exhibit 1 confirming that (i) the DROP Grievances are resolved by the written terms of Article
17, Paragraph H of the DPLSA CBA, (ii) as such, the DROP Grievances are moot and may be
withdrawn without prejudice to any DPLSA member’s right to receive a DROP Lump Sum
Payment in accordance with the terms of the DPLSA CBA,; and (iii) confirming that, pursuant to
this Court’s Order Confirming Eighth Amended Plan for the Adjustment of Debts of the City of

Detroit [ Docket No. 8272] any further disputes involved in the application of Article 17, JH of

5
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the DPLSA CBA shall be addressed in the ordinary course of the City’s business under applicable
state law and procedures provided by the DPLSA CBA. Because this matter involves the
resolution of a contested issue between the parties, the DPLSA believes that entry of an order is
appropriate to avoid any future misunderstanding regarding the disposition of the DROP
Grievances. Accordingly, the DPLSA requests the Court enter the Order attached hereto as
Exhibit 1.
Respectfully submitted,
ERMAN, TEICHER, ZUCKER & FREEDMAN, P.C.
By: __ /s/ Barbara A. Patek
Barbara A. Patek (P34666)
Counsel for the Detroit Police Lieutenants
and Sergeants Association
400 Galleria Officentre, Suite 444
Southfield, Ml 48034
Telephone: (248) 827-4100

Facsimile: (248) 827-4106
E-mail: bpatek@ermanteicher.com

and
Peter P. Sudnick (P30768)
SUDNICKLAW, P.C.
Co-Counsel for the Detroit Police
Lieutenants and Sergeants Association
2555 Crooks Road, Suite 150
Troy, Michigan 48084
Telephone: (248) 643-8533
E-Mail: psudnick@sudnicklaw.com

Dated: November 3, 2015

6
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EXHIBIT 4

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

In re:
Bankruptcy Case No. 13-53846

City of Detroit, Michigan, Honorable Thomas J. Tucker
Chapter 9
Debtor.

CERTIFICATE OF SERVICE

The undersigned certifies that on November 3, 2015, the Motion for Entry of an Order
Modifying Claim No. 1881 Filed by the DPLSA on or After February 20, 2014 and for Related
Relief, Brief in Support, Notice of Opportunity to Respond or Request Hearing and Certificate of
Service were electronically filed with the Clerk of the Court for the United States Bankruptcy
Court, Eastern District of Michigan, Southern Division using the CM/ECF System, which will
send notification of such filing to all attorneys and parties of record registered electronically and

by serving a copy of the Motion on counsel for the City via regular mail as follows:

Marc Nicholas Swanson, Esq.
Miller Canfield Paddock and Stone
150 W. Jefferson Avenue, Ste. 2500
Detroit, Ml 48226-4415

Charles N. Raimi

Deputy Corporation Counsel
City of Detroit Law Department
2 Woodward Avenue, Suite 500
CAYMC

Detroit, M1 48226-3437
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ERMAN, TEICHER, ZUCKER & FREEDMAN, P.C.

By:__ /s/ Barbara A. Patek

Barbara A. Patek (P34666)

Counsel for the Detroit Police Lieutenants
and Sergeants Association

400 Galleria Officentre, Suite 444

Southfield, M1 48034

Telephone: (248) 827-4100

Facsimile: (248) 827-4106

E-mail: bpatek@ermanteicher.com

DATED: November 3, 2015

2
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LIST OF EXHIBITS

Exhibit 1 — Proposed Order

Exhibit 2 — Notice of Opportunity to Respond or Request Hearing on Motion
Exhibit 3 — Brief in Support of Motion

Exhibit 4 — Certificate of Service

Exhibit 5 — None

Exhibit 6A — DPLSA Claim 1881

Exhibit 6B — Art. 17, H of DPLSA CBA

Exhibit 6C — Declaration of DPLSA President Mark Young

Exhibit 6D - Email String with Proposed Stipulation and Order

Exhibit 6E - Email of October 7, 2015 at 107 PM
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B10 (Official Form 10) (04/13) {(Modified)

Claim #1881 Date Filed: 2/20/2014

UNITED STATES BANKRUPTCY COURT

CHAPTER 9

EASTERN DISTRICT of MICHIGAN PROOE OF e ADM

Name of Debtor: City of Detroit, I\r’IlChlg&H

Case Number: 13-53 846

FILED

NOTE: Do rot use this Jorm to make a claim for an administrarive expense that arises after the bankrupicy filing.

Name of Creditor (the person or other entity to whom the debior owes Money or properiy):

Detroit Police Lieutenants and Sergeants Associati'bog,ln l(_"D%EIﬁSA")

FEB 20 2014

nf COURT USE ONLY

Name and address where notices should be sent:
Julie Beth Teicher

Erman, Teicher, Zucker & Freedman
400 Galleria Officentre, Suite 44
Southfield, MI 48034

Telephone mumber: 248 /827—4100 emait-
| Neme and address where payment should be sent (I diffs

Peter P, Sudnick
Peter P, Sudnick, PC
2555 Crooks Rd., Ste. 150,

teicher@ermanteicher.com

from above):

Troy, MI 48084
Telephone tumber248/643-8533  cmait: psudnick@sudnicklaw. com

3 Check this box if this claim amends a

REGEIVED -
previouly g Bitikruptcy Cou
. P.C. FEB 24 2016 | (... oM Eastem District

4 I fmown}

KURTZMAN CARSON CONSULTANTS

s Amount of claim is presently unliquidated.

s in addition to the principal amonnt of the claim. Ariach a statement that itemizes intersst or chargss.

Pending grievances of

2, Basis for Claim:

DPLSA members - see attached Exhibits.

{See instruction ¢

3. Lastfonr digis of any number by which creditor identifie

s debtor: 3a. Debter may have scheduled acconnt as:

(See instrugtion ¥34)

234

4. Secaved Claim (See instucn ]
Check the appropriate box i the

setoff] attach required redacted decuments, and provide the Teque

Nature of property or right of selofh: {
Describe:

7
is secured by a lisn on proy

OMotor Vehicie

Amonnt of arrearage and other charges, 25 of the time case was filed,
incinded in seenred claim, if amy:
sted information. 3

perty or a right of

AOther Basis for perfection:

¥aiue of Properiy: § Amount of Secared Claim: 3
e

Annuz! Interes: Rate {svhien case was fled) ¥ TFixed or JVarishle Asount Unsecnred: 3
I S

3. Amoaznt of Claim Entified tp Prierity as an Administrative Expense under 11 1.5.C. §8 503(13(3) and 507¢a)¢2). 3
£ ] . ! —

Sb. Amount of Claim Deharaise Entitled to Priority. Specify Applicable Seetion of 11 U.S.C. § . 3
BT —— —

s besn credited for the purposs of making fhis preof of cleim. {See instruction £6)

Sl N

g Y
| e

~—t
h

. LI
AFTERE SCANM

. purchass orders, invoices, itemized statements of
open-end or revolving consurmer credit agreement, 2

I claim i > box 4 has been completed, and redacted copies of documenis providing
ton =7, and the definition of “redacted”. ) DO NOT SEND ORIGINAT. DOCUMENTS.
NG, The underlying documents relative to this

claim are in the City's possession.

)]
Tdeclzra s 0F meriries 15 the + Sn—— sidad i fer e 2 i1 F AF 1 3 o) 5 z ? :
I declare under penalty of pegury that the information provided in this ¢laim is irue and correct to the best of my knowiedge, information, and reasonable belict,

3

3 Tam the trusies, or the debror, T Iam a guarantor, surety, indorssr, or ether codebtor.
or their authorized ageni. {See Bagkruptey Rule 3005.)
{See Bankruptoy Rule 3004.)

Prini Name: _J111 ie Beth Tedicher
Tiile: Attorney and Authoriz nt
Company: _Erman, Teicher. et al ~

Lewpher 3 o4

Address and telephone number (if different from notice address sbove):

(Date)

Telephone number: email:

Penalty for presenting fraudulent claim: Fine of
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: for

FEB 20 20

iv):

erson or other fsiviy

Detr01t Pollce Lleutenant

S and Sergeants A55001at10n ("DPLSA")

COURTUSE ONLY

HSERrdptey @ourtnds 2
KIFEagm District

L oOm

Peter P. Sudnick
Peter P. Sudnick, PC

2555 Crooks Rd., Ste.
248/643-8533

150,

Troy, MI 48084
psudnick@sudnicklaw.com

Amount of claim is presently unliquidated.

(]

£

Ly
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DPLSA PROOF OF CLAIM ATTACHMENT

Pursuant to the Order, Pursuant to Sections 105, 501 and 503 of the Bankruptcy Code and
Bankruptcy Rules 2002 and 3003(c), Establishing Bar Dates for Filing Proofs of Claim and
Approving Form and Manner of Notice Thereof [Doc. No. 1782] (the “Bar Date Order”), the
DPLSA is authorized to file this Proof of Claim on behalf of its members. The DPLSA and its
members are referred to hereinafter as “Claimants” or any individual as a “Claimant”.

This Proof of Claim and Attachment are filed to preserve the rights of Claimants. The filing of
this Proof of claim is not intended to be, and should not be construed as:

1 An election of remedies;
2) A waiver of any past, present or future defaults by the City or any third party;
3) A waiver of Claimants’ claims against any other parties liable to Claimants;

4) A waiver or limitation of any rights, claims or defenses of Claimants, including,
but not limited to, the right to challenge the Court’s jurisdiction to hear disputes arising out of the
claims set forth in this Proof of Claim or to make any motion to have such dispute resolved in a
forum other that the Court;

5) A waiver of Claimants® rights to amend this Proof of Claim for any purpose;

6) A limitation on the number or type of claims filed by Claimants.

The filing of this Proof of Claim is not intended to and should not be construed to be a consent to
or submission to the jurisdiction of the Court for any reason. Claimant has challenged the City’s
eligibility for relief under chapter 9 of the Bankruptcy Code. Claimant has appealed the Court’s
Opinion Regarding Eligibility dated December 5, 2013 [Doc. No. 1945] (the “Eligibility
Opinion”) and the Order for Relief dated December 5, 2013 [Doc. No. 1946] and moved for
certification for direct appeal to the United States Court of Appeals for the Sixth Circuit pursuant
to 29 U.S.C. §158(d)(2) and Fed. R. Bankr. Pro. 8001(f). The filing of this Proof of Claim is not
a waiver of Claimants’ continuing challenge to the eligibility of the City.

Pursuant to the Bar Date Order, individual members of the DPLSA have the right to file a Proof
of Claim on their own behalf.
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EXHIBIT 1 TO DPLSA PROOF OF CLAIM

GRIEVANCE CLAIMS

Attached hereto is a list of pending Grievances as of the Chapter 9 petition date, which
cover the time period of 2005 to July 18, 2013. Claimant has made a diligent search of available
information to compile the list attached hereto. Claimant reserves the right to amend this Proof of
Claim in the event additional pre-petition Grievances are discovered or brought to its attention.
In accordance with the Claims Bar Date Order, the filing of this Proof of Claim is without
prejudice to the rights of individual DPLSA members to assert claims on their own behalf.

This Proof of Claim is filed without prejudice to Claimants’ ability to resolve any of the
Grievances listed in the attachments in the ordinary course of the City’s affairs.

Exhibit 1A—Alphabetical list of Claimants and Policy Grievances
Exhibit 1B—List of Claimants by Grievance Number and Summary of Grievance

Exhibit 1C—List of DPLSA members who have claims under DPLSA Grievance
Nos. 10-032 and 12-051 (Banked Time Payouts Under Deferred
Retirement Option Plan (“DROP”))

Exhibit 1D—Arbitration award for DPLSA Grievance Nos. 10-032 and 12-051

13-53846-tjt Doc 10247-2 Filed 11/03/15 Entered 11/03/15 11:05:20 Page 5 of 40



Member

Carter, Marlon
Corsetti, Rocco
Day, Angela
Herbert, Terry
Kuykendall, Nancy
Love, Myron
Mayfield, Roscoe
Miller, Kevin
Miller, Kevin
Miller, Kevin
Plieth, Steven
Stanley, Sherell
Turner, Robert
Wicker, Lurline
LSA Policy

LSA Policy

13-53846-tjt

EXHIBIT 1A TO DPLSA PROOF OF CLAIM

GRIEVANCE CLAIMS

Grievance No.

13-026
13-015
13-018
13-025
13-013
13-005
13-022
05-029
10-024
12-010
13-024
13-004
13-010
12-045
13-006
10-032/12-051

Type of Grievance

Job Assignment
Medical

Denial of Weapon
Lump Sum
Lump Sum
Medical

Lump Sum
Injury
Harrassement
Wages

Lump Sum
Wages

Medical
Medical
Overtime Wages
Lump Sum

Doc 10247-2 Filed 11/03/15 Entered 11/03/15 11:05:20 Page 6 of 40



EXHIBIT 1B TO DPLSA PROOF OF CLAIM

GRIEVANCE CLAIMS

DETROIT POLICE
LIEUTENANTS & SERGEANTS ASSOCIATION

OUTSTANDING GRIEVANCES/DISCIPLINARY CASES

in Re: City of Defroit
United States Bankruptey Court, Eastern District of Michigan, Southern Dmszon
Chapter 9 Case No. 13-53846
Hon. Steven W. Rhodes

Member Grisvance No, Type of Srigvancse

- Sgi. Kevin Miller 10-024 The Grievant claims that he has been
' : : harassed and forced fo work in a
hosi‘jie and intimidating work environ-

i
ment in violation of Arlicles 5, 11, 33,

and 83 of the collective bargaining
agreement. Relisf: The Grievant seeks
a non-monstary cease and desist
remedy.

w

liler 12-010 The Grievant protests the Depariment's
refusal o allow him to work New Year's
Day. The Department refused fo pui
the Grievant on the holiday rolation
schedule becauss he was on reairicied
duty. The Grievant alleges a viclation
of Ariicles 11,37 & 53. Relief nﬁone’tary,

L

13-004 The Grievant protests the refusal of the
Department o pay her overtime fora
report she was directed to complele ai
the end of her tour of duty. The

Grievant alleges a violation of Arlicles
25 & 53. Relieh monstary.

95 v grievance prolesting the
s Depariment fo factorin the
annual longsvity amount in
overtime calcuiation. The

o
4]
i
“U3
£,
I

LS
E“,AJ
o
Gy
(o)
|
o
m

w
& 0y

ww ':f“

the currs
Association aiiege< a violation of
Articles 25 & 53, Relisf: monstary.
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Member

Nancy
Kuykendall

Angela Day

<

Grievance No.

13-013

13-018

13-022

Type of Grievance

This matter protests the Department's
failure to pay the Grievant lump sum
pay outs upon retirement in violation
of Articles 17 & 53. Relief: monetary.

The Grievant was denied her ssrvice

weapon upon retirsment in violation
of Articles 34 & 53 of ths colleciive
bargaining agresmsnt. The Grievant
requests 1o be given her service
waapon. Rslief: non-monetary.

The Grievant protesis the Depart-
ment's refusal to pay him lump
sum pay outs upon retirement in
violation of Articles 17 & 53 of the .
collactive bargaining agreement.
Relisf: monetary.

sum paymants upon retirement in
violation of Arlicles 17 & 53 of the
collective bargaining agreemant.

Relief: monstary.

The Grievant protests his invol-

untary transfer to the Northeasiermn
District in violation of Articles 22 &
2 of the collective bargaining

2
3
greement. Reliel non-monstary.
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EXHIBIT 1C TO DPLSA PROOF OF CLAIM

£1)

28 W. Adams, Suite 700
Delroit, Michigan 458226-1635
Phone: (313) 961-5699
Fax: (313) 961-0923

D

GRIEVANCE CLAIMS

DrtrOIT POLICE

LIEUTENANTS AND SERGEANTS

ASSOCIATION

February 19, 2014

Sergeant Mark Young
President

Lieutenant Rodney N. Sizemore

Vice President

Lientenant Brian E. Harris
Secretary - Treasurer

Sergeant Jolu F, Kennedy
Sergeant-at-Arms

Below is a complied listing of members currently in the Deferred Retirement
Option Plan (DROP) that have requested their lump sum payouts/ eligible for
lump sum payout option, as awarded through Arbitration Award Tribunal #10-032

and #12-051:

Member

Dwight Snodgrass
Kenneth Gardner
Shawn Wesley
Mark Thornton
Steven Crutchfield
Steven Myles
Kevin Robinson
Lester Mathews
Darrell Patterson
Gordon Moore
Roderick Glover
Michael Jamison
Michael Nied
Anthony Potts
Pride Henry
Rodney Fresh
Durelle Cooper
Alan Quinn
Benito Mendoza
Kristy Cross

Kyra Hope

Qutstanding DROP Participants

Date of DROP Lump Sum Request

11/21/11
12/08/11
01/05/12
01/06/12
01/18/12
01/18/12
01/26/12
02/08/12
02/09/12
02/21112
03/01/12
03/056/12
03/16/12
03721112
03/27/12
04/23/112
05/04/12
05/15/12
08/17/12
08/21/12
091712

40

Pension#

231172
231072
231174
231048
2311585
231328
200613
231405
231297
231285
231510
207877
231116
208531
231461
231509
231456
231487
231211
231382
207119

85
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Entered the DROP Program After November 30, 2012

James Cashion 01/24/13 231230*
Erick Douglas 02/01/13 231502*
Donald Olsen 02/16/13 212243*
David Wright 02/20/13 231559*
William Anderson 04/12/13 231533*
Larry Meinke 04/19/13 231580*
Mark Young 05/23/113 231604~

*Denotes participant did not have payout option effective 11/30/12

13-53846-tjt Doc 10247-2 Filed 11/03/15 Entered 11/03/15 11:05:20 Page 11 of
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EXHIBIT 1D TO DPLSA PROOF OF CLAIM
GRIEVANCE CLAIMS

VOLUNTARY LABOR ARBITRATION

In the Matter Between:

CITY OF DETROIT (POLICE DEPARTMENT)
City,

-and -

DETROIT POLICE LIEUTENANTS & SERGEANTS ASSOCIATION (DPLSA)
Association,

Grievances: Banked Time Payouts Under DROP
(DPLSA Grievances No., 10-032 & 12-051)

Arbitrator:  E. R. Scales

Hearing:  April 9, 2013

Award: June 28, 2013

/
OPINION & AWARD
Appearances
For the City: June Adams, Attorney, City of Detroit Law Department
For the Association: Richard Mack, Attorney, Miller Cohen, PLC
Brought bv the City:
Anita Berry Labor Relations Manager, City of Detroit
In Attendance — But Not Testifying
Robbin C. Rivers Commanding Officer, Legal Affairs, Detroit Police Department
Kimberly Bennett Sergeant, Labor Relations, Detroit Police Department
Brought by the Association:
Mark Young President, DPLSA
Junetta Wynn Sergeant, Past President, DPLSA
John Kennedy Sergeant-at-Arms, DPLSA
Kenneth Gardrnier Sergeant, Homicide Division, Detroit Police Department
In Attendance — But Not Testifying
Rodney Sizemore Vice President, DPLSA
Mark Thornton Sergeant, Crime Analysis, Detroit Police Department
1
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INTRODUCTION

This matter was brought to arbitration pursuant to the terms of the Collective Bargaining
Agreement (hereinafter CBA or Contract), effective, July 1, 2009 through June 30, 2013(which
remains in effect through the time of this Opinion & Award), between the City of Detroit, a
Michigan Municipal Corporation (hereinafter, the “City”) and the Detroit Police Licutenants &
Sergeants Association, Inc., (hereinafter, the “Association”), A formal hearing was conducted
on two grievances, Tuesday, April 9, 2013, at Detroit Police Departrnent Headquarters, 1300
Beaubien, in Detroit, Michigan.

Each party was given ample opportunity to support its respective positions with opening
statements; examination and cross-examination of witnesses; the presentation of evidence; and
closing arguments. The Association presented four witnesses. The City presented one witness.
A total of fourteen (18) exhibits were entered into the record at the hearing,

Post-hearing briefs from the parties were due and received by electronic mail on May 31,
2012. The arbitration decision and award, based on the case presented, follow:

THE GRIEVANCES & EACH ANSWER, SHOWING EACH
PARTY’S POSITION AT THE TIME THE GRIEVANCE WERE FILED

Grievance 10-032 (J-2), filed April 28, 2010, reads:

As of this date, the City of Detroit has failed to pay lieutenants, sergeants and
investigators pension retired members and designee participates [sic] of the Deferred
Retirement Option Program (DROP) participants lump sum payouts in accordance to
the City of Detroit documentation issued May 23, 2010, court ordered decisions and the
current contractual master agreement of this association.

The city’s failure to follow the above obligations have caused over eighty members fo
lose interest on wages, accumulated bonus vacation time, opportunities to use earned
benefits, errors in bank time calculations for pending separations and pension calculations
as well as suffer personal loses.

This association has made several attempts over the pass [sic] several months to have
these violations corrected by meeting with the directors of city labor relations,
department of finance, and police payroll to no avail.

This association finds the City of Detroit continuous [sic] operating in an unfair labor
practice along with violating the current contractual agreement articles 17, 35, 37, and
52! among others.

Desired Settlement of Grievance 10-032, as written at the end of the grievance:

1. The City of Detroit and the Detroit Police Department abide by the court orders,
contractual agreement, city documentation and ruling of additional court action.

2. The City of Detroit and the Detroit Police Department pay members their lump sum
payments at the current contractual rate of eighty-five percent (85%) for sick time
payment and all other compensatory, furlough, court time and other time at one
hundred percent (100%).

¥ Article 52 of the CBA (J-1) between the partics speaks to “Adoption by Reference of Relevant Charter Provisions,
Ordinances and Resolutions.”

2
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3. The City of Detroit and the Detroit Police Department audit all association members’
payroll banks and restore all missing time.

4, The City of Detroit and the Detroit Police Department deposit bonus vacation time in
member’s payroll banks from the payroll period of July 2009 — June 30 without
regard of drop date or retirement date due to the City’s failure to pay prior July 1,
2010 date.

5. The City of Detroit and the Detroit Police Department pay the current Michigan
judgment interest rate o all lump sums (pensions and drop plans) exceeding the
thirty-day notification made by the member.

The City of Detroit and the Detroit Police Department make all members whole.

7. ‘The City of Detroit and the Detroit Police Department pay all legal and attorney fees
associated with this grievance.

The City of Detroit Response to Grievance 10-032, as signed by Assistant Chief
Chester L. Logan, dated February 16, 2011 (See, J2)t

Representatives of the Association headed by yourself, and Sergeant —at-Arms John F.
Kennedy, and representatives of the Department led by myself, discussed the matter.

This grievance states that the City of Detroit has failed to pay Lieutenants, Sergeants and
Investigators pension retired members and designee participants of the Deferred
Retirement Option Program (DROP), lump sum payouts in accordance to City of Detroit
documentation issued May 23, 2010, court ordered decisions and the current contractual
master agreement of this Association.

The grievance further states, the city’s failure to follow the above obligations have caused
over eighty (80) members to lose interest on wages, accumulated bonus vacation time,
opportunities to use earned benefits, errors in bank time calculations for pending
separations and pension calculations as well as suffer personal loses. The association
has made several attempts over the pass [sic] several months to have these violations
corrected by meeting with the dircctors of city labor relations, department of finance, and
police payroll to no avail. This association finds the City of Detroit continuous operating
in an unfair labor practice.

The allegations are said to describe a violation of Contract Articles 17, 35, 37, and 52,
along with others.

The desired settlement is that the Department abides by the court orders, contractual
agreement, city documentation and ruling of additional court action. The City of Detroit
and the Detroit Police Department pay members their lump sum payments at the current
contractual rate of eighty-five percent (85%) for sick time payment and all other
compensatory, furlough, court time and other time at one hundred percent (100%). The
City of Detroit and the Detroit Police Department audit all association members’ payroll
banks and restore all missing time. The City of Detroit and the Detroit Police

% After having read the gricvance response several times this arbitrator finds that the response contained in gssistant Chief
Logan’s February 16, 2011 response is, in fact, no response at all, other than the clear statement that he denies the
grievance, It is more along the lines of & rion sequitur.

After repeating what the Association put in its grievance, he writcs, beginning at the sixth paragraph, with “[{]tis the
Department’s position...” he docs not give the Departments position, but merely ends the sentence with a statement sbout
part of what is contained in “Article 17 H," The finnl paragraph of his response only makes a statement about “g decision
to cash out” possibly affecting eligibility for Contract benefits,” and then he statcs “if a member cashed all of their
accumulated sick leave, they will not be eligible for bonus vacation days until they sccumulate the minimurm number sick
days required under the” CBA. He provides no reason for why the grievance is denied. Thus, the arbitrator is deprived of
the assistance of the grievance response 1o help explain the City’s rationale for denying the grievance. A reasoned
response at the original stage of the grievance might have helped the City’s position in this grievance. Bul thers was nons.

3
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Department deposit bonus vacation time in member’s payroll banks from the payroll
period of July 2009 — June 30 without regard of drop date or retirement date due to the
City’s failure to pay prior July 1, 2010 date. The City of Detroit and the Detroit Police
Department pay the current Michigan judgment interest rate to all lump sums (pensions
and drop plans) exceeding the thirty-day notification made by the member. The City of
Detroit and the Detroit Police Department make all members whole.

Tt is the Department’s position that according to Article 17 H, which states in part: late
lump sum payments (greater than thirty days) will include interest at the State of
Michigan judgment interest rate as described in MCL 600.6013 (6). It should also be
noted, that if a member elects to cash out their accumulated sick leave banks, further
accumulation shall begin anew, as of their date of DROP.

Tn addition, a decision to cash out may affect the eligibility for contractual benefits. In
accordance with the Contract, if a member cashed out all of their accumulated sick leave,
they will not be eligible for bonus vacation days until they have accumulated the
minimum number of sick days required under the Collective Bargaining Agreement.

Therefore this grievance is denied.
Gricevance 12-051 (J-3), dated November 30, 2012:

On November 23, 2012, the Detroit Police Licutenants and Sergeants Association
received via U.S. mail a letter indicating that the City of Detroit Labor Relations director
was removing current benefit conditions relative to members DROP selections effective
November 30, 2012.

The Association attempted to resolve this matter to no avail [sic] Therefore the Union
charges that the Employer is violating various sections of the DPLSA bargaining
agreement. The City changed the form and is denying the union members who elect to
DROP the right to their lump sum payment, for all banked time at the time of DROP,
The City’s actions violate the following Articles: 5, 17, 26, 35, 51, 52, 53, 56, and 59
among others,

Desired Settlement of Grievance 12-051 (J-3), as written at the end of the grievance:
1. The Department abides by the Contract and written agreements,

2. The Union seeks all allowable under Contract law.

3, The Association request back pay and benefits for members

4

The Department makes all affected members whole, and order to enjoin the City
from continuing this practice, and all other relief allowable.

5. The City pay all legal and attorney fees cost associated with this matter,
The City of Detroit Response to Grievance 12-051, as signed by Commanding
Officer of Legal Affairs Robbin Rivers, dated January 31, 2013 (See, J-3):

In accordance with the legal agreement, a Step 4 grievance meeting was scheduled on
January 8, 2013, however the parties have agreed that a written response will be provide:

Grievance No, 12-051
Grievant: DPLSA Policy
Issue: Change in Working Cenditions (DROP PLAN)

On November 23, 2012, the Detroit Police Lieutenant and Sergeants Association received
a letter from Lamont Satchel, Director of Labor Relations for the City of Detroit,

4
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changing working conditions. The letter indicated that members who cleet to DROP will
no longer have the right to their lump sum payments for earned bank time.

The Association’s allegations are said to describe a violation of Articles 5, 17, 26, 35, 51,
52, 53, 56, and 59 along with others of the collective bargaining agreement (CBA).

The desired setilement is that the Department abides by the Contract and written
agreements and the Association seeks all allowable under the Contract. Also, the
Association request back pay and benefits for members. In addition, the Association
requests that the Department makes all affected members whole, an order to enjoin the
City from continuing this practice, and all other relief allowable.

According to Director Lamont Satchel, City of Detroit Labor Relations Division, & letter
was sent to you're a\Association on November 16, 2012, This letter advised that
pursuant to your collective bargaining agreement, lump sum payments {or banked time,

]

other than sick time, are paid out within thirty (30) calendar days of separation. In
addition, a new form for the DROP program has been forwarded to pension for use by
your mernbers,

Accordingly, this grievance is being denied.
BACKGROUND AND RELEVANT FACTS?

The parties have a provision in the CBA between them, in Article 51, PENSIONS, which
allows eligible members of the bargaining unit to participate in a “Deferred Retirement Option
Plan” (hereinafter, DROP). The DROP plan originally came into being in the 1998-2001 CBA
between the City and another police personnel bargaining unit, the Detroit Police Officers
Association (hersinafter, DPOA), as the result of an Act 312 Arbitration Award issued by a panel
chaired by Donald F. Sugerman. That Award was issued on July 21, 2000. This same DROP
plan was placed into the CBA between the City and the DPLSA (Association), The current CBA
reads, in pertinent part, in Article 51, Section O, “[e]ffective July 1, 2003, a Deferred Retirement
Option Program (DROP) plan option shall be made available as a retirement option...” Both the
City and the Association affirmed that the language in the DROP in the CBA between them is in
all germane aspects, for the purposes of this arbitration, essentially the same as that in the CBA

between the City and the DPOA.

? This background is excerpted and paraphrased, in part, from Umpire George T. Roumell, Jr.'s November 12, 2009
through decision in Grievance No. 09-057. 1 have read that decision carcfully and have determined that for all practical
purposes it appears to be the initial and quintessential decision regarding interpretation of the DROP Plan and how it wad
and is to work between the City of Detroit and the DPOA.

5
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When Chairman Sugerman wrote the original approval of the DROP plan, at pages 25-
26, of the July 21, 2000 Award, he stated that “[u]nder a DROP, a member who is eligible to
retire makes an itrevocable commitment to participate. The pension allowance is then
established. However, the officer continues to work and the pension benefit, reduced to a
percentage is ‘dropped’ into an account and invested. When the officer retires, s/he collects the
money accumulated in the DROP account, his/her retirement allowance is restored to its full
amount (including annual escalator amounts) that would have been added but for the member’s

DROP participation.”

PERTINENT PROVISIONS OF THE COLLECTIVE BARGAINING AGREEMENT

ARTICLE 17 MISCELLANEOQUS ITEMS

H. Lump Sum for Banked Time: Whenever an employee leaves employment with the
City, such employee will be paid for all banked time, other than sick time, in a lump sum
payment within thirty (30) calendar days of the separation, at the prevailing rate of pay in
effect at the time of the separaticn. This includes, but is not limited to separation with a
deferred vested pension or under a disability, Late lump sum payments (greater than
thirty days) will include interest at the Michigan Judgment Interest Rate as described in
MCL 600,6013(6).

ARTICLE 35 SICKLEAVE

L. Retirement and Death Sick Leave Payment: Immediately preceding the effective date
of a member’s retirement, exclusive of duty and non-duty disability retirement, or at the
time of a member’s death, he or his estate shall be entitled to pay for his unused
accumulated sick banks as follows:

A member shall receive full pay for 50% of the unused accumulated sick bank amounts.

Effective July 1, 2003, 2 member shall receive full pay for 70% of the unused
accumulated sick bank amounts.

If 2 member is granted a duty or non-duty disability retirement, he shall be entitled to a
reimbursement of unused sick time according to the preceding formula, upon attaining
his normal full duty retirement date and petitioning the Chief of Police for such
reimbursement. '

Note: This Section was amended on May 13, 2008 by a Memorandum of Understanding
between the parties that was attached to the DPLSA CBA, and was admitted into
evidence in the current arbitration case as J ~1(ﬂ).5 The MOU reads as follows:

4

J-7, at page 6,
5 This exact same MOU was exccuted between the City of Detroit and (2) the DPOA; (3) the DPCOA - Unit 1; (4) DFFA
—LAEF. Local 344. The only difference between them is that ench MOU was modified to reflect the specific CBA
Article where the language was to be placed for each of these bargaining units. See, the attachments to J-1(a).

6
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MEMORANDUM OF UNDERSTANDING
BETWEEN THE
CITY OF DETROIT
AND

DETROIT POLICE LIEUTENANTS AND SERGEANTS ASSOCIATION
RE: Adding Unused Sick Leave to Average Final Compensation

This Memorandum of Understanding hereby modifies the existing language in the
labor agreement (Article 33, Subsection L. — Retirement and Death Sick Leave
Payment) to provide the following option;

1) Effective July 1, 2008, a member shall receive full pay for eighty-five percent
(85%) of the unused accumulated sick bank amounis, ot

2) choose to receive the 3-year average of twenty-five percent (25%) of the
anused accrued sick leave bank as provide 1) above, and have that sum
included in the average final compensation used to compute the member’s
service pension of their retirement allowance. For any member choosing to
exercise this option, the lump sum payment the member will receive will be
the remaining value of the unused acorued sick leave bank as provided in 1)
above.

|
All other provisions of Article 35, Subsection L shall remain the same.

Dated this 13™ day of May, 2008.

dém Goode Banbara Wse- 'ﬂaéxda&t
Eugene Goode, President Barbara Wise-Johnson, Director
Detroit Police Lieutenants and Labor Relations

Sergeants Association

ARTICLE 51 PENSIONS

O. DROP Plan. Effective July 1, 2003, a Deferred Retirement Option Program (DROP)
plan option shall be made available as a retirement option with the following features:

1. To participate in the program a member must have at least twenty-five (25) years of
active service with the City as a member of the Policemen and Firemen Retirement
System.

5. There will be no limit on the number of years a member may participate in the
program.

3. Ifa member is injured to the point that the member is disabled and placed off on 2
duty disability per the Retirement System, the member will revert to his/her regular
pension.

4. A DROP accumulation account will be established with an outside investment
company chosen by the Union.
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5.  The amount paid into the DROP accumulation account shall be 75% of the
member’s regular retirement allowance plus the annual escalator of 2.25% x the full
regular retirement allowance x 75%).

6. Once a member has chosen to place his/her DROP proceeds into the DROP
accumulation account, the member shall not be allowed to remove those funds until
the member permanently retires.

7. Upon permanent retirement, the member shall be given the right to remove funds
from the DROP accumulation account.

8, When the member permanently retires, the member will receive a regular retirement
© allowance calculated as if the member retired on the day the DROP account started.
The member’s retirement allowance shall include all annual escalator amounts
(2.25%) that would have been added while the member was participating In the
DROP plan.

9.  This program will not be put into effect unless it is certified by the IRS that it will
not affect the tax exempt status of the Retirement System under the Internal
Revenue Code.

10, This program shall be effective only for as long as it is cost-neutral to the City,
provided however, that the DROP Plan shall continue during the pendency of
proceedings, described below, designed to restore the Plan to cost neutrality.

11. If the City contends that the program is costing it money, including, but not limited
to, making the City’s annual contribution to the P&F Retirement System higher
than it would be if the DROP Plan was not in effect, the parties, along with the
Retivement Plan’s actuary and actuary appointed by the City, shall meet and confer
in good faith regarding the cost. If the parties are unable to reach an understanding,
the matter shall be submitted to a third, independent, actuary, chosen or agreed
upon by the Retirement Plan’s actuary and the City’s actuary, who will be an
associate or a fellow of the Society of Actuaries and a member of the American
Academy of Actuaries. This actuary, when rendering a decision, will be limited to
ordering the implementation of changes necessary to make the program cost
neutral. Upon the implementation of changes necessary to make the program cost
neutral, participants shall have thirty days to clect (a) retiring from active duty, or
(b) withdraw from the DROP Plan, continuing active employment and resuming
participation in the regular retirement plan. The Board shall notify the participants
of these changes prior to implementation. Those resuming participation in the
regular retirement plan shall not accumulate service credit for any time that they
were participating in the DROP Plan. Those not making either election shall
remain participants in the DROP Plan.

12. In the event the DROP Plan cannot be changed to restore cost neutrality, it shall be
discontinued and participants shall have the option of either (1) retiring, or (b)
continuing active employment and resuming participation in the regular retirement
plan.

3
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ARTICLE 53 MAINTENANCE OF CONDITIONS

A, Wages, hours and conditions of employment legally in effect at the execution of this
Agreement shall, except as improved herein, be maintained during the term of this
Agreement. No employee shall suffer a reduction in such benefits as a consequence of
the execution of this Agreement.

B. Relation to Regulations, etc.: This Agreement shall supersede any rules, regulations,
ordinances, or resolutions inconsistent herswith.

ISSUES:

ARE THE MEMBERS OF THE DPLSA BARGAINING UNIT WHO ARE ELIGIBLE WHO
ELECT TO PARTICIPATE IN THE DROP PLAN ENTITLED TO RECEIVE CASH PAYOUTS
OF THEIR ACCUMULATED BANKED TIME, INCLUDING SICK TIME, AT THE TIME THAT
THEY ELECT TO PARTICPATE IN THE DROP PLAN OR ARE THEY ENTITLED TO SUCH
PAYOUTS ONLY AT THE TIME THAT THEY SEPARTE FROM EMPLOYMENT?

DOES THE EMPLOYER HAVE THE RIGHT UNDER THE COLLECTIVE
BARGAINING AGREEMENT TO A MAKE SUBSTANTIVE REPLACEMENT OF THE DROP
ELECTION FORM THAT WAS CREATED TO COMPLY WITH UMPIRE GEORGE T.
ROUMELL’S AWARD IN THE ARBITRATION OF GRIEVANCE NO: 09-057 R-288 IN THE
CASE BETWEEN THE CITY OF DETROIT AND THE DPOA IN THE FORM TO BE USED BY
MEMBERS OF THE DPLSA BARGAINING UNIT?

DISCUSSION

This arbitrator was jointly selected by the parties on March 14, 2013. After some lengthy
discussions back and forth the parties finally settled on a hearing date and this arbitrator heard
the case on April 9, 2013. Under the terms of Article 9 of the CBA between the parties this
arbitrator was given the authority to make a binding decision on the parties as to the the issues
raised in this arbitration,

The issues in the case before me center, first, on when eligible members of the DPLSA
bargaining unit who have elected to participate in the DROP Plan are entitled to receive payouts
of their aceumnulated banked time, including sick time, and, second, on whether the change in
form used to make an election concerning how the banked and accurnulated time would be
handled for DPLSA bargaining unit members, initiated on or about November 23, 2012 by City
of Detroit Labor Relations Director Lamont Satchel violates the DROP Plan and the Agreement

between the parties. Essentially the first of these issues is whether eligible members of the
9
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DPLSA bargaining unit who have elected to participate in the DROP Plan are entitled to receive
lump sum payout of accumulated banked time, such as sick time and other banked time, at the
time they elect to participate in the DROP Plan or must wait to receive it until the time that they
permanently separate (tetire) from service with the City. The answer to the first issue will be, in
large measure, determinative of the resolution of the second issue.

The employer has taken the position that these employees are only entitled to these
payouts at the time that they permanently separate (retire) from employment and not at the time
that they elect to participate in the DROP Plan. The Association, on the other hand, asserts that
eligible members of the bargaining unit are entitled to elect to take the payouts at the time they
glect to participate in DROP or may defer the payouts until they permanently separate from
service.

Grievances were filed by the Association, No. 10-032, regarding Failure to Pay Lump
Sum Payments, on 9/28/2010, and No. 12-051, regarding a Substantive Change in and the
Replacement of the Form to be Used by officers to Make an Election of what to do concerning
banked and accumulated time at the time an officer elects to participate in the DROP Plan, on
November 30, 2012. No timeliness issues or other threshold issues or objections were raised by
the City as to either of these grievances. Thus each grievance is deemed to be appropriately
before this arbitrator for decision and award.

What makes the cases before this arbitrator the more intriguing is that following the
introduction of the DROP Plan the City and the DPOA (a “fellow” union to DPLSA) had a
number of disputes over the application of the DROP Plan that were placed before a tribunal
under the City of Detroit — Detroit Police Officers Association Umpire System, before Umpire
George T. Roumell, Jr., which were settled in three decisions authored by Umpire Roumell as
described variously within the body of this Opinion and Award.

Albeit for grievances involving the City of Detroit and the DPOA, the issues involved
10
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were similar to those before this arbitrator and involved CBA language that is virtually
indistinguishable from that in the DPLSA CBA with the City of Detroit. Those disputes
involved language that is almost identical to the language at issue in the CBA between the City
and DPLSA, and in the disputes at issue herein. Mr. Roumell wrote two decisions and issued a
supplemental award to clarify the award in the first decigion. The discussion and resolution of
those cases sets the backdrop and possibly the basis for resolution of the present disputes for the
City and the DPLSA.,

Additionally, DPLSA has raised the claim that the doctrine of collateral estoppel
prevents the arbitration of the issue regarding the time of payout of the banked time, as well as
whether the City is obligated to pay out interest for late pay out of banked time owed to officers.
According to the DPLSA, those issues have already been decided in the Roumell decisions and
issue preclusion should attach,

The City of Detroit made one statement regarding the issue of applying collateral
estoppel to this set of grievances. At page 7 of its post-hearing brief it stated that “collateral
estoppel and CBA support City’s position that payout of banked time occurs at separation from
employment.

While this arbitrator appreciates both party’s attempt to dispose of this case using that
legal doctrine, the arbitrator must point out that the parties remained at odds following the filing
of the grievances and not resolving the “settled issues” short of having to go through this
arbitration.

Let me remind the parties that collateral estoppel is a legal doctrine that is most often

applied in court cases. This arbitrator does not subscribe to the position that the mere

§ As there was no claim by the City in the cases before me, Gr. No. 10-032 and Gr. No. 12-051, that the language in the
DPOA CBA and the DPLSA CBA with the City was and is different, the discussion regarding the “Roumell Decisions” in
the DPOA cascs will be treated os applying directly to the DPLA cases before me, Note that while I have made this
statement here the statement does not in any way mean that T have made a decision yet regarding the Association’s request
that the doctrine of collateral estoppel be applicd to the cases herein.

11
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announcement of such a doctrine in arbitration will adequately resolve the case.

Let me also remind the parties that the use of legal terminology does not usually speed up
the process in arbitration, As an example lets briefly review the of stare decisis, which generally
means “to abide by, or adhere to, decided cases.” Generally, under this doctrine a lower or
inferior court is obligated to follow the prior decision of a superior court, i.e., a court of higher
jurisdiction, on the same subject matter. Of course, if a CBA requires it, an arbitrator will be
bound to follow the precedential value of a prior award. The CBA between the parties o this
arbitration does not contain a provision that would require an arbitrator 1o follow prior awards
between the parties or between one of the parties and another party with whom the party who
was not involved in that award is in privy. This might sound like a bold statement, and it is,
there is no stare decisis in most labor arbitration because every arbitrator stands on equal footing
with every other arbitrator, there is no higher and lower ranking.® And, almost every case comes
to arbitration de nove. In most every instance every arbitrator is free to consider prior decisions
and may choose to apply them in some fashion to the case that the arbitrator is deciding if the
arbitrator determines that doing so would be valuable.

Collateral estoppel can be valuable in litigation and it is best left to use in a judicial forum
where the parties can engage in legal maneuvering about its use. In the arbitration arena this
arbitrator prefers to follow the arbitrator’s right to examine prior arbitration awards or rulings on
issues in other awards and determine whether in his or her opinion as an arbitrator that they are
valuable enough or even controlling enough to be incorporated into the case at hand.

Here the Association raises the Roumell Awards as being determinative of the issues
before this arbitrator. The employer, on the other hand, points to the Roumell Awards,

particularly in J-7, and its supplement, I-8, as having provided the requirement that it issue the

7 Black's Law Dictionary, at 1261 (West Publishing Co., 5™ Ed, 1979),

¥ Wherc my statement most often might not apply is in an industry with 2 system or hicrarchy of arbitration levels or levels
of arbitral review, such &s in the postal service or in the conl industry.

12
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form identified in J-14. It also appears that the City believed that the Roumell Award supported
its decision to issue the November 16, 2012 letter that stated *lump sum payments for banked
time, other than sick time, are paid out within thirty days of separation” and that”[pJursuant to
Article 35(L): Retirement and Death Leave Payment — sick leave payments are paid out
immediately preceding the effective date of retirement,” which decision prompted the SPLSA to
file Grievance 12-051. This alone is enough to bring the substance of those three Roumell

Opinions and Awards into this case for review.

The Roumell Decisions and Their Application to this Arbitration

The First Roumell Award: J-7 (Gr. No. 09-057, DROP Eligibility/Banked Time
Payout R-288) Dated November 12, 2009

In the first of the three Awards authored by Umpire George T. Roumell, Jr,, Gr. No. 09-
057, dated November 12, 2009, which was received as Joint Exhibit 7 (hereinafter, 1-7),'% in the
cases before me, Umpire Roumell considered two issues concerning the DROP Plan, The first of
these issues centered on whether members of the bargaining unit would be eligible to be included
in DROP if they had 20 years of service with the City or 25 years of service. Umpire Roumell
determined and awarded that “[t]he grievance...is denied...the 2004-2009 Agreement will not be
reformed to reduce the DROP plan eligibility to 20 years from 25 years.”“
The second issue in J-7 involved the rate at which an officer'? would be paid accumulated

sick time if the officer chose to wait to be paid accumulated sick time at the time that the officer

actually retires. Umpire Roumell, stated, and I quote his language directly from page 4 of the

9 See Mr. Satchels letter in J-13, which is accompanied by the City's Labor Relations form that is headed, “Unuscd
accumulated Sick Leave and All Other Accumulated Banked time Declaration for DROP Retirement.

10 ATl exhibits taken as part of this case were numbered consccutively from 1-18, and designated as J, for joint, E, for
employer (here, the City of Deiroit), and U, for union (here, the DPLSA). Sub-gxhibits were identilied using he exhibit
number and o consecutive letter of the alphabet, as in J-1(a), an addendum to the Contract, Re: Adding Unused Sick Leave
10 Average Finul Compensation,

1 Gee, J-7, the first sentence following the heading, "AWARD,” at 35.

12 Hercinafter, the words or phrases “member/members of the bargaining unit,” “officer/officers” and
“cmployeefemployees” shall refer to those persons who are part of the DPLSA bargaining unit, unless the references is
specifically to the DPOA, as part of the history of DROP and the awards issucd by Umpire Roumell,

13
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Opinion and Award, “the payout rate for the accumulated sick time when an officer elects not to
receive payment for their [sic] accumulated sick time at the time of selecting the DROP Plan, but
waits until the officer’s actual retirement to receive the payout of accumulated time including
sick time.”

In reading through the decision I note that while Umpire Roumell’s statement at page 4
specifically spoke to “accumulated sick time.” He later clarified the issue in the discussion phase
of his award at bottom of page 33 and on page 34, and then, finalty, in the actual Award itself, at
page 35. On pages 33-34, Umpire Roumell stated that:

The issue addresses the rate that should be applied to banked time not
cashed out upon selection of the DROP plan, but which is ultimately
cashed out by an officer upon actual retirement. President Bandemer
testified that the practice for rate of accumulated time has been the
prevailing rate at the time of separation — meaning the officer’s rate at the
time of actual retirement. This included payment of all banked time,
including sick time. The City provided no evidence to disprove this
practice.

This was the practice under Article 40.H,"* which reads:

Lump Sum for Banked Time. Whenever an employee
leaves employment with the City, such employee will be
paid for all banked time, other than sick time, in a lump
sum payment within thirty (30) calendar days of the
separation, at the prevailing rate of pay in effect at the time
of separation. This includes, but is not limited to separation
with a deferred vested pension or under a disability.

There is no evidence that the parties bargained or changed this language.
There is no evidence that this language, as adopted, was a mistake.
Rather, this language was continued against a past practice of paying all
banked time, including sick time, at the rate that the officer was making at
the time of retirement.

This Umpire is persuaded that it has been practice for the City to pay
accumulated time the prevailing rate at the time of the officer’s separation
from the City —meaning the time of retirement, not the time of selecting

the DR”O plan,
* * " *

13 This language is identical to the language regarding Lump Sum for Banked Time, in Article 17, Section 1, of the CBA
between the City and the DPLSA, except that there is an additional sentence in the DPLSA version, which reads,
pertinently, “Late lump sum payments (grealer than thirty days) will include interest at the Michigan Judgnment Interest
Rate as described in MCL 600,6013 (6).” (Emphasis added)

14

13-53846-tjt Doc 10247-2 Filed 11/03/15 Entered 11/03/15 11:05:20 Page 25 of

L7 /51 # : 40 WdEY L0 L-L1-T0



For this reason, this Umpire is persuaded that the proper rate of pay for all
accumulate (including available sick) time for an office that selects the
DROP plan but dies not cash out the accumulated time at the time of
selecting the DROP plan and instead banks the accumulated time until
actual retirement is his/her prevailing rate of pay at the time of actual
retirement, not the rate at the time of selecting DROP.

Umpire Roumell then granted that portion of the grievance. He determined and awarded
that, and again I quote him directly from the “AWARD,” at page 35, “the rate of payout of all
accumulated banked time including available sick time that is not cashed out or used to calculate
final average compensation at the time of DROP selection but cashed out upon the ofﬁcer;s
actual retirement shall be paid at the officet’s prevailing rate of pay at the time of the officer’s
actual retirement, and not the officer’s rate at the time of the DROP selection.”

In that arbitration Umpire Roumell had been charged with determining the payout rate for
the accumulated sick time when an officer elects not to receive payment for accumulated sick
time at the time of selecting the DROP Plan, but waited until the officer’s actual retirement to
receive the payout of accumulated time including sick time.

The issue was what was to be the payout rate to be at the time that an officer actually
retired, (a) the rate at the time the officer elected to participate in the DROP Plan or (b) the rate
that was in effect at the time the officer actually retired? Umpire Roumell’s award was that it
was to be the rate of pay that was in effect at the time that the officer “actually retired.”

This is very important to the case before me because when one reads the .award one must
be careful to understand that Umpire Roumell ruled that the rate of payout, (1) if the officer did
not choose to receive payment for the accumulated sick time (2) at the time the officer selected
the DPOP Plan (3) but chooses to wait until (4) the time of the officer’s actual retirement (5) the
rate of pay would be at the rate that was in effect at the time the officer actually retired.

He did not rule that the officer could only receive payout for accumulated banked time,

sick or other time, at the time of retirement

15
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In his Award Umpire Roumel! very specifically addressed the issue of lumping sick time
together with other banked time, crediting the testimony of then DPOA President Bandemer, as
cited above, He also stated clearly in the Award in Grievance 09-057 (J-7, for our purposes) that
all accumulated banked time including sick time can be paid out at the time the officer elects to
participate in DROP. This is done at the officer’s choosing. See the actual Award language, at
page 35, “the rate of payout of all accumulated banked time including available sick time
that is not cashed out or used to calculate final average compensation at the time of DROP
selection but cashed out upon the officer’s actual retirement shall be paid at the officer’s
prevailing rate of pay at the time of the officer’s actual retirement, and not the officer’s rate at

the time of the DROP selection,” (Emphasis added)

Tn accordance with Umpire Roumell’s Opinion and Awards, in particular his Award in -
7, and based on the practice'® identified in that Opinion and Award this arbitrator finds that
members of the DPLSA bargaining unit who are eligible to elect the DROP Plan are entitled to
payout of all aceurnulated banked time, including sick time, at the time the officers elect to

participate in the DROP Plan if the officers so choose.

The Second Roumell Award: The Supplemental Award, J-8 (Gr. No. 09-057, DROP
Eligibility/Banked Time Payout R-292) Dated April 20, 2010

After his award was issued in Gr. No. 09-057, the DPOA contacted Umpire Roumell, by
letter on November 20, 2009, and asked him to clarify an issue that it stated “was discussed but
not contested in the above captioned case [Grievance No. 09-057] but the Association believes
the best interests of the parties would be served through the issuance of a clarifying

Supplemental Award that would eliminate any potential misunderstandings.”"’

" See the quoted language from Umpire Roumell’s Opinion and Award in J-7, regarding established past practice at page
14, supra. And scc footnote 13, above,

13 See J-8, at 2.
16
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The letter went on to describe the issue thusly:

In your decision you correctly observed, at pages 9 and 10, that an
officer’s options at the time of an clection to participate in the DROP
included either ‘cash[ing] out 100% of their accumulated time at their
current rate’ or applying 25% of their accumulated time toward
computation of their ‘average final compensation used to compute the
officer’s service pension of his/her retirement allowance’ and cashing out
the remaining 75% at the time of the DROP election. The third option is
to keep accumulated time banked and cash it out upon actual retirement;
the later issue was disputed and you resolved that issue.

As a consequence of the uncertainty concerning what you identified as the
third (and contested) option, when officers began to elect to participate in
the DROP beginning last summer, they were not in a position to make an
election decision and most did not. As a result of your tuling, officers are
now able to make a fully-informed decision and to the extent they did not
do so when they elected to participate in the DROFP over the last several
months they should now be given that opportunity. Accordingly the
Association believes a Supplementary Award is necessary to make it clear
that officers who elected to DROP prior to the issuance of your November
12, 2009 ruling must be given the opportunity to exercise their right to
cash out (with or without applying the 25% to the computation of AFC)
retroactive to the time of their DR™OP election.

Following Umpire Roumell’s receipt of the letter described above the parties engaged in
some back and forth activities that eventually led to Umpire Roumell setting up a hearing on
February 24, 2010, in which he “permitted the City to present evidence on what apparently was
the merits on the issue of the rate of payout for accumulated time when an officer actually
separates from the Department who previously participated in the DROP plan.” For the record,
Umpire Roumell stated in his supplemental award that the “Opinion [in J-8] should not be
considered precedent because the parties [were] entitled to insist and have applied the principles

announced by Owen Fairweather in Chapter XIX, ‘Post Hearing Procedures,” Practice and

Procedure in Labor Arbitration, 557-563 (2™ Ed. 1983).'

Umpire Roumell recounted some of the history that lead up to the creation of the DROP

plan, including what occurred in the various Act 312 cases, chaired by Messrs, Sugerman, Long

1% Qne, I-8, at 5.
17
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and Block, noting that “[a]t the time of the Long and Block awards that the Drop Plan had not
been implemented because of the pendency of the TRS approval,”!” Umpire Roumell was careful
to point out that the parties, i.e., the City and the DPOA had entered into a Memorandum of
Understanding on May 13, 2008, which was signed by Marty Bandemer, then President of the
DPOA, and Barbara Wise-Johnson, who was the City’s Director of Labor relations, in which

they agreed as follows:

MEMORANDUM OF UNDERSTANDING
BETWEEN THE

CITY OF DETROIT
AND

DETROIT POLICE OFFICERS ASSOCIATION

RE: Adding Unused Sick Leave to Average Final Compensation

This Memorandum of Understanding hereby modifies the existing language in the labor
agreement (Article 35, Subsection J'* —Retirement and Death Sick Leave Payment) to
provide the following option:

1)  Effective July 1, 2008, a member shall receive full pay for one hundred percent
(100%) of the unused accumulated sick bank, or

2) Choose to receive the 3-year average of twenty-five percent (25%) of the unused
acerued sick leave bank as provided in 1) above, and have that sum included in
the average final compensation used to compute the member’s service pension of
their retitement allowanee. For any member choosing to exercise this option, the
Jump sum payment the member will receive will be the remaining value of the
unused accrued sick leave bank as provided in 1) above.

All other provisions of Article 35, Subsection J shall remain the same
Dated this 13 day of May, 2008.

Fharty Bandemer Barbara Fhise~ Qobmniorn
Marty Bandemer, President Barbara Wise-Johnson, Dirgctor
Detroit Police Officers Association Labor Relations

I note for the record, that this language is identical to language that was placed into a

Memorandum of Agreement (MOU), between the City and the DPLSA also signed on May 13,

17

Id, at 6.
'* Umpire Roumell pointed out that the reference 1o Subsection J of Article 35 (DPOA CBA), in the document was
incorrect, that the correct reference should have been to Subsection M, stating that Subsection J addresses “return to duty,”
and addresses “retirement and Death Sick Leave Payments,” See, J-3, at 7.
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2008, by then DPLSA President Eugene Goode, and Barbara Wise Johnson, Director of Labor
Relations for the City. That MOU is in the record for this arbitration as J-1(a).

Umpite Roumell made a point of stating that the MOU between the City and the DPOA
was signed 14 months after the Act 312 Panel, Chaired Richard Block had rejected a proposal to
allow the use of up to 25% of accumulated sick tome to increase average final compensation in
the officers’ pension plan, Umpire Roumell also pointed out that the MOU mirrored the
language that was in the signed 2004-2009 Agreement, which was signed on February 2, 2009
Umpire Roumell stated that there was an argument about whether the signing of the Agreement
was voluntary, and wrote that “[a]ll the Umpire can conclude is that there is no evidence that it
was otrdered by an Act 312 Arbitration Panel which-h would seem [he said] to make the
Agreement part of the give and take of negotiations between the patties. This [he stated] is the
only interpretation that can be given to the facts as outlined above.”" In dealing with the City’s
attemnpt to reopen the merits of the case decided in J-7, he stated that one of the two issues that
the City raised at the rehearing (the Supplemental Award hearing, on February 24, 2010) seemed
“t0 be that if the officer elects to participate in the DROP Plan and contributes at the time 25% of
his/her sick bank accumulation toward the average final compensation then the remaining
aceumulation, when the officer leaves Department employment, should be paid at the rate of pay
in effect at the time of the DROP rather than at the prevailing rate at the time the officer actually
leaves Department employment.” (See, J-8, at page 9)

After a lengthy discussion of the City’s position and analysis of a report provided by
Gabriel, Roeder, Smith & Company, and a reference to the transcript from the Block Panel
hearing during testimony of DPQA Vice President Paul Stewart, as discussed at pages 9-14, of J-
8, Umpire Roumell concluded that “[t]here is no evidence on this record that the parties intended

anything other than what has been their practice, namely, the value of the payout of sick leave is

”1d, at 9.
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the prevailing rate at the time of the officer’s actual permanent retirement from employment.”:o

Umpire Roumell then went on, at page 15 of J-8, to reaffirm his November 12, 2009
Award, wherein, he wrote, at page 33, “[t]his Umpire is persuaded that it has been the practice of
the City to pay accumulated time [at] the prevailing rate at the time of the officers separation
from the City — meaning the time of retirement, not the time of selecting the DROP plan.”21

Umpire Roumell then spent quite some time explaining why the payout of banked time at
the time an officer retires must be paid at the prevailing rate at the time the office actually retires
as opposed being paid at the rate that was prevailing at the time the officer elected to participate
in DROP.

That, after all, was the second issue that was put before him in the original grievance, Gr.
No. 09-057 DROP Eligibility/Banked Time Payout R-288. See that Award, herein, J-7, at page
33, where Umpire Roumell wrote that “[tfhe second issuc addresses the rate that should be
applied to banked time not cashed out upon selection of the DROP plan, but which is ultimately

cashed out by an officer upon actual retirement.”

Umpire Roumell ended his diseussion with the following sentence:

For this reason, this Umpire is persuaded that the proper rate of pay for all
aceumulated (including available sick) time for an officer that selects the
DROP plan but does not cash out the accumulated time at the time of
selecting the DROP plan and instead banks the accumulated time until
actual retirement is his/her prevailing rate of pay at the time of actual
retirement, not the rate at the time of selecting DROP

Returning to the Supplemental Award, J-8 (Gr. No. 09-057 DROP Eligibility/Banked

Time Payout R-292), Umpire Roumell wrote a telling clarification at page 17. He wrote and this

2 bid, at 14-15.

21 [ read this statement as answering the question posed by the parties about whether the banked time should be paid out at
the time of separation at the rate that was prevailing at the time of clecting to participatc in DROP or of the rate that
prevailed at the time or permanent separation, retirement. To the extent that the City might be attempting to rely on that
quoted language to say that the Umpire intended that any payout of banked time could ot be paid out until an employce
who had elected to participate in Drop retires, such a reading is improper, and may explain why the City has taken that
position. If that is the basis for its position it is an crroncous pasition,

20
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is important for our purposes in the current grievances, 10-032 and 12-051:

[T]he Umpire will reaffirm his Award issued on November 12, 2009. But
in doing so, the Umpire notes the City, although this Umpire does not
agree, suggested that the following sentence in the initial Award was

unclear:

... However, the rate of payout of all accumulated banked
time including available sick time that is not cashed out or
used to calculate final average compensation at the time of
DROP selection but cashed out upon the officer’s actual
retirement shall be paid at the officer’s prevailing rate of
pay at the time of the officer’s actual retirement, and not
the officer’s rate af the time of the DROP selection.

Tt was only a descriptive sentence explaining the effect of the option’s
concerning accumulated time/leave banks including sick leave when an
officer selects to participate in the DROP Plan.

Nevettheless, this Umpire will add as part of the Supplemental Award the
following sentence following the “However” sentence in his original
Award: “This sentence is intended to mean that for an office who elects
not to cash out his/her accumulated time/leave banks or contribute sick
leave toward final average compensation at the time of electing to
participate in the DROP Plan but rather cashes out at the time the officer
actually retires, the cash out value will be at the officer’s rate of pay at the
time of actual or permanent retirement.” This is the only proposition that
the sentence in the initial Award beginning with “However” stands for,

Umpire Roumell then gave an explanation of why he issued the Supplemental Award.
This explanation makes it clear why the City was instructed to grant a one-time opportunity to
those officers who had previously begun to elect to participate in the DROP Plan. Beginning at
page 17, and extending into page 18, he wrote that the “issue of a rehearing or a conference with
the Umpire initially arose when the Association asked the Umpire to issue a statement stating
that the Award was retroactive. The reason for this is that the Award came on November 12,
2009, whereas the DROP Plan [had been implemented after the IRS approval came in and] was
implemented in either June or July 2009 [note that the footnote that was placed here regarding
his belief that it was July has intentionally been omitted as being irrelevant to the current

arbitration case discussion]. Officets at the time began electing to participate in the DROP Plan
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but, because there was no decision on the rate 1o be assigned for accumulated sick leave at the
time of permanent retirement or actual retirement, whatever one wishes to call it, officers did
not know whether to elect to cash out accumulated sick time at the time of selecting the
DROP Plan or in some cases even whether to make 2 25% contribution toward the average final
compensation, In fairness to the officers, the officers should have that opportunity at this time,
retroactively, to make a decision concerning their sick time. The Supplemental Award that
follows will so provide.” (Emphasis added)

Umpire Roumell then set out in rather detailed fashion what was to be done comply with
his award, which stated that “all accumulated banked time including available sick time that is
not cashed out or used to calculate final average compensation at the time of DROP selection but
cashed out upon the officer’s actual retirement shall be paid at the officer’s prevailing rate of pay
at the time of the officer’s actual retirement, and not the officer’s rate at the time of the DROP
selection.” (See, J-8, at page 13)

My reading of this Award - especially in light of the words this arbitrator has bolded for
emphasis, which, again for clarity’s sake reads, “officers did not know whether to elect to cash
out accumulated sick time at the time of selecting the DROP Plan,” and the repeating of his
original Award, coupled with the newly added sentence at the end of the first section, 1., of the
Supplemental Award following the repeat of the statement from his original Award,“[tlhis
sentence is intended to mean that for an officer who eleets not to cash out his/her accumulated
time/leave banks or contribute sick leave toward final average compensation at the time of
electing to participate in the DROP Plan but rather cashes out at the time the officer actually
retires, the cash out value will be at the officer’s rate of pay at the time of actual permanent
retirement” (emphasis added) - leads me to the inevitable conclusion that members of the DPOA
and by extension, given the fact that both have the same DROP Plan and given the parallels

between relevant language in their two Contracts and practices, the members of the DPLSA
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bargaining unit are entitled to cash out their accumulated banked time, including sick time, at the
time that they elect to participate in the DROP Plan, rather than having to wait until the time that
they actually retire before they can do so.

The question now shifts to whether this was a “one time opportunity” only for those
officers who had elected to participate in the DROP Plan prior to November 12, 2009, as the City
of Detroit maintains, or whether the opportunity was and is not limited to that select group of
officers, and extends to any cligible officer in the DPLSA bargaining unit who elected or elects
to participate in the DROP Plan since that time and going forward.

Umpire Roumell’s April 10, 2010 Award (J-8) was issued to provide a retroactive
opportunity to those officers who, prior to his April 20, 2010 clarifying Award, did not know
whether to (1) elect to cash out accumulated sick time at the time of selecting the DROP Plan or
(2) in some cases even whether to make a 25% contribution toward the average final
compensation. He concluded, at page 18, that “in faimess to the officers, the officers should
have that opportunity at this time, retroactively, to make a decision concerning their sick time.”

Several of the DPLSA witnesses testified to the fact that

DPLSA Witness Wynn, former President testified without contradiction that she and then
vice president, Mark Young were called to a meeting with Mr. Martinico to discuss the letter and
the form that are in J-14 the day before he published the letter and the form. She and Mr. Young
were asked to review the letter and the form. She also testified that Mr. Martinico insisted that
the City would be able to pay officers within thirty days. She stated that because of complaints
from the members of the bargaining unit about not receiving their lump sum payments she was in
the Departments building often, weekly. She stated that she had spoken with many persons up
the “chain of command,” including Kirk Lewis, Pat Aquart and even spoke with Mayor Bing
about the matter. Her uncontroverted testimony was that none of them ever contended that

members of the DPLSA bargaining unit were not entitled to receive their lump sum payments
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until Mr, Satchel sent his November 2012 letter.

Finally, DPLSA Witness Wynn testified that she had completed two forms (J-15)
regarding the declaration about sick time relative to the DROP Plan. The first form was the one
originally issued with the launching of the DROP Plan, and was headed “Unused Sick Leave
Declaration form and contained two options from which an officer could choose, the first, which
she signed on August 24, 2009, included allowing the officer to have the value of 25% of the
officer’s unused sick leave on retirement benefit included in the average final compensation
calculation or the officer could have the applicable percentage of the officer’s unused sick leave
on retirement paid to the officer “in the usual manner,”, and stated that eh officer understood that
that selection would result in the officer not having the value of 25% of unused sick leave on
retirement benefit included in the average final compensation caleulation. This is the form that
was in contention in Umpire Roumell’s Opinion and Award in J-7. Following Umpire
Roumell's Award in J-7, this form was replaced with the “Martinico form, which Ms. Wynn
signed on July 23, 2010. It contained the language from Umpire Roumell’s Award and provided
the officer with four choices, one of which specified that an officer could have all of the unused
accumulated sick leave and all other accumulated banked time paid (this word was in all capital
letters) to the officer now (also in all capital letters) in the “usual manner at the current rate and
rank, This reflected the clarification that the DPOA had sought in it grievance that resulted in
the issuance of J-8, the supplement to J-7.

Based on the foregoing this arbitrator concludes that when Mr, Martinico published the
“Unused Accumulated Sick Leave and All Other Accumulated Banked Time Declaration for
DROP Retirement” form he was in fact carrying out the directions in Umpire Roumell’s Awards
in J-7 and J-8 by offering those officers a “one time opportunity,” i.e., a tetroactive opportunity
to make a fully informed choice concerning the DROP Plan. Mr. Martinico’s cover letter, dated
May 24, 2010, could have made things clearer and, perhaps, could have prevented Mr. Satchel
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from writing his November 2012 letter and from developing/approving the form that caused the
DPLSA to file Grievance 12-051, if Mr. Martinico had stated in the letter that this one time
opportunity was for those who had elected to participate in the DROP Plan prior to the issuance
of Mr. Martinica’s letter.

It is possible that if one only read Mr. Martinico’s letter, or read lightly over Umpire
Roumell’s Opinion and Award in J-7 (Grievance No. 09-057 R-288) and in J-8 (Grievance 09-
057 R-292) one might come away with impression that officers are only entitled to cash out
accurnulated banked time at the time they actually retire (permanently separate from service with
the City).

This arbitrator believes that what is written in this paragraph is made more possible,
though not plausible, by a passage Umpire Roumell wrote in J-8, at page 34, wherein he stated -
in reference to the language that is specifically written in Article 40, Section H, of the DPOA
Contract, which language is mirrored in Article 17, Section H, of the DPLSA Contract ~ “[t]here
is no evidence that the parties bargained to change this language. There is no evidence that this
language, as adopted, was a mistake. Rather, this language was continued against a past practice
of paying all banked time, including sick time, at the rate that the officer was making at the time
of retirement. This Umpire is persuaded that it has been the practice for the City to pay
accumulated time the prevailing rate at the time of the officer’s separation from the City —
meaning at the time of retirement, not the time of selecting the DROP Plan. [To fully understand
this passage one has to remember here that Umpire Roumell is answering the question — What
rate of pay should be used to pay an officer at the time that s/he actually retires from the City.
And, one must also carefully read and digest the quote from Umpire Harry Shulman fr@m the
landmark decision in Ford Motor Co., 19 LA 237 (1952), referenced in that same passage,
regarding the nature of past practice, a portion of which this arbitrator will restate here, from
page 34 of J-8:
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A practice, whether or not fully stated in writing, may be the result of an
agreemcnt or mutual understanding. And, in some industries there are contractual
provisions requiring the continuance of unnamed practices in existence as the
execution of the collective agreement. (There are no such practices in the Ford
Agreement or in those of the automobile industry generally.) A practice thus
based on mutual agreement may be subject to change only by mutual agreement.
Its binding quality is due, however, not to the fact that it is past practice but rather
to the agreement in which it is based.

Returning to the discussion about the meaning of Umpire Roumell’s Award in J-8, based
upon the discussion, two paragraphs above, this arbitrator determines that the answer to the
question of}

whether this was a “one time opportumty” only for those officers who had elected

to participate in the DROP Plan prior to November 12, 2009, as the City of

Detroit maintains, or whether the opportunity was and is not limited to that select

group of officers, and extends to any eligible officer in the DPLSA bargaining

unit who clected or elects to participate in the DROP Plan since that time and
going forward.

is that while this was only a retroactive opportunity for those officers who had not had the
benefit of the clarification given in Umpire Roumell’s April 20, 2010 Award, to conclusively let
them know what rate they would receive if they cashed out their accumulated banked time,
including sick time, or used it to calculate final average compensation at the time of DROP
selection, this did not and does not prevent or deprive other officers in the DPLSA bargaining
unit of the opportunity of cashing out their accumulated available banked time, including sick
time, at the time they elect to participate in the DROP Plan or using that accumulated time to
calculate final average compensation at the time of DROP selection.

So that there is no question about the meaning of this determination let me repeat it, in a
different way. That is to say that in accordance with the Awards issued by Umpire Roumell in J-
7 (Grievance No. 09-057 R-288) and in J-8 (Grievance 09-057 R-292), an eligible member of the
DPLSA bargaining unit who elects to participate in the DROP Plan may elect to cash out his or
her accumulated banked time, including sick time at the time s/he elects to participate in the

DROP Plan.
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The remaining issue to be resolved is the issue raised by the DPLSA in Grievance No.
12-051, wherein it challenges the fact that in late November 2012 the City issued a different
form for officers to use to when they elect to participate in the DROP Plan, identified in Mr,
Satchel’s November 16, 2012 letter (J-13) to the DPLSA as “a Declaration for DROP Retirement
form.”

DPLSA Witness Wynn, former DPLSA President, testified without contradiction that
former director of Labor relations told her that the form he had sent out with his letter (J-14) was
to be the form that DPLSA bargaining unit members were to use “going forward” to elect how
their banked time, including leave time, was to be handled. It would be appropriate for the City
to reinstate that form, with barcode in place, if that is what the pension office requires, for
members of the DPLSA bargaining unit to use to make their selection as regards their
accumulated banked time, including sick time.

In keeping with Umpire Roumell’s Opinion and Awards, in particular his Award in J-8,
and given the fact that this arbitrator has ruled that eligible members of the DPLSA bargaining
unit may elect to cash out accumulated banked time, including sick time, at the time that they
elect to participate in the DROP Plan, the City cannot continue to use a form that only allows
eligible members of the DPLSA bargaining unit who elect to participate in the DROP Plan to
receive payments of their accumulated banked time at the time that they actually retire from
employment. This makes moot the issue of whether the City could alter the DROP form that had
been in use since Umpire Roumell’s Award in J-8, at any time during the term of the Contract,
The City will need to withdraw the November 2012 replacement form and provide a form that

will be in keeping with the ruling made above,

The Third Roumell Award: J-9 (Gr. No. 10-082, Failure to Payout Accumulated
Sick and Banked Time With Interest R-304) Dated April 29, 2011

The third and final Roumell decision that has been placed before this Arbitrator for
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banked time, including sick time at the rate stated in CBA Article 17, Section H?

Pursuant to Umpire Roumell’s Opinion and Awards, in particular his Award in J-9, and
based on the foregoing discussion it is clear that the City has, at least in the past, recognized its
obligation to pay lump sum payments in accordance with the DROP Plan on time and has
recognized its responsibility to pay interest if it does not pay within the time specified within the
CBA. Therefore, it is clear that a late payment would be any payment that is not made within
thirty (30) calendar days of separation and the City is obligated under the terms of the CBA to

pay such interest.

AWARD

Consistent with the findings and conclusions cited in the discussion above, the three
Opinions and Awards authored by Umpire George T. Roumell, Jr., headed, Gr. No. 09-057
DROP Eligibility/Banked Time Payout R-288 (J-7, herein); Gr. No. 09-057 DROP
Eligibility/Banked Time Payout R-292 (J-8, herein); and Gr, No. 10-082 R-304 (J-8, herein) are
incorporated into and followed in this Opinion and Award.

The grievance is granted as follows, and is only granted in relation to members of the
DPLSA bargaining unit who are participating in or who are eligible to participate in the DROP
Plan, It does not address any other bargaining unit issues or members:

1. Members of the DPLSA bargaining unit who are eligible to elect the DROP Plan are
entitled to payout of all accumulated banked time, including sick time, at the time the
officers elect to participate in the DROP Plan, if the officers so choose.

2. The City or the Police Department shall:

(a) Immediately withdraw from use the form authorized and/or authored by Labor
Relations Director Satchel, in November 2012, which is J-13, herein, and
replace it with the form (attached to J-14 of this arbitration) that had been sent
to members of the DPLSA bargaining unit under the direction of former Labor
Relations Director Martinico (sent on or after the date of Mr. Martinico’s May
24,2010 letter), This form shall be referred to hereinafier as the “new” form, so
as to distinguish it from the November 2012 form and any other form that might
have been generated before the new (Marinico) form, and shall include the
language set out in Sections 2-4(c)(ii) in Umpire Roumell’s April 20, 2010
Award (J-8). The terms on that form shall not be inconsistent with the
provisions specified in Umpire Roumell’s decision and shall be in keeping with
the terms of this Award.

5% 4

(b) The “new” form specified in 2(a) above is “not” “a-one-time-only form™ and
shall be sent to all eligible members of the bargaining unit who did not apply on
the original Martinico form, including those who made elections using the form
put out in November 2012, It is the responsibility of the parties to be sure of
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who the eligible bargaining unit members are, To that end the parties are to
meet within the next sixteen (16) calendar days to satisfy one another who is an
eligible bargaining unit member

(¢) The new form shall be sent to those identified in 2(b) above as soon as
practicable and in no event later than thirty-five (35) days from the date of this
award

(d) The “new” form shall also be used with each newly eligible bargaining unit
member, going forward.

(e) All eligible bargaining unit members who made elections on the form generated
in November 2012 shall be notified within thirty-five (35) days of the date of
this award that they will be given a “one time” opportunity to make a new
election using the “new” form and shall be notified that they will have sixty
calendar days from his or her receipt of the form and the notice to do so.

. All members of the DPLSA bargaining unit who were in fact eligible at the time they

completed the original Martinico form, who have not yet been sent their lump sum
payouts of all their accumulated banked time, including sick time, are to be paid as
soon as possible, and in no event, later than sixty (60) calendar days from the date of
this decision, The City and the DPLSA will meet at the conclusion of the sixty (60)
calendar day period to verify that all payments have been made, if they do not make
verifications between thern as the payments go out.

. Per the provisions of Article 17, Section H, all cligible members of the DPLSA

bargaining unit who have not received their lump sum payment for all accumulated
banked time, including sick time, in accordance with the drop Plan, or who did not
receive it in accordance with terms of Article 17, Section H, are entitled to collect
interest on unpaid lump sum money due them. This arbitrator, however, recognizes
that he has no authority to enforce the provision in Atrticle 17, Section h, that requires
that “late lump sum payments (greater than thirty days) will include interest at the
Michigan Judgment Interest Rate as described in MCL 600.6013 (6).”

. The arbitrator shall retain limited jurisdiction for a period of thirty (30) calendar days

for the purpose of clarifying the terms of this award,

CLS ol

Dated: June 28,2013

E.R. Sce{les, Esq., Arbitrator

Place: Southfield, Michigan

Case: City of Detroit & DPLSA
(Gr. No, 10-032, April 28,2010 &
No. 12-051, November 30, 2012)
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businesses that are regulated by the Detroit Police Department, (i.e., bars, adult movies or
adult book stores, etc.).

Employees may not be in uniform when engaged in any outside employment. Employees
may not carry or use any equipment or accessories issued by the Department when
engaged in any outside business activity or outside employment in private or personal
security.

Approval to engage in outside employment shall not be unreasonably withheld.
15. POLITICAL OFFICES

An Employee of the bargaining unit covered by this Agreement may become a candidate
for political office, partisan or non-partisan, as long as he restricts his campaign activities
to off-duty time.

An Employee running for political office is not required to resign or take a leave of
absence from the Detroit Police Department, provided that this activity does not interfere
with his normally assigned duties.

While off-duty and not in uniform any Employee may fully participate in any political
activity either partisan or non-partisan.

If an Employee is elected to a political office, which requires his full-time work, the
Employee shall take a leave of absence without pay for the term of office the Employee
was elected to, or he shall resign.

16. HEALTH AND SAFETY

Safety glasses and ear protectors shall be provided at all police firing ranges and
Employees shall not be required to fire without same.

The City will provide and maintain clean, sanitary buildings and will repair unsafe work
facilities in an expeditious manner.

This section shall not be construed to impair or limit the applicability of any State or
Federal law or regulation affecting health and safety in Department buildings and work
facilities.

\//17. MISCELLANEOUS ITEMS

The Department will furnish for the use of the Association, space for a bulletin board at
each work location where Association members are assigned.

Lockers and desks shall not be opened for inspection except in the presence of the officer
or a representative designated by him for that purpose. In the event the officer or his
designee refuses to be present the Department shall thus have the right to inspect the
locker or the desk after notification to the commanding officer of the refusal.
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K.

Nothing in this Agreement shall abridge the rights and preferences of veterans, and
members and retirees of the armed forces reserves, as provided by Federal, State and
Local laws and rules and regulations.

An Employee shall not be required to use his privately owned vehicle for any police
purpose.

Employees are urged to keep their commanding officers informed of where they can be
reached whenever they are out of town off duty for periods of forty-eight (48) hours or
less. For absences of longer periods, Employees must so inform their commanding
officers.

Employees may participate in deferred compensation and/or direct deposit programs
offered by the Department to Employees represented by the Association.

If during the term of this Agreement, a federal mandatory social security act is enacted
affecting Employees, the parties shall promptly enter into negotiations toward the
implementation of said act.

Lump Sum for Banked Time. Whenever an Employee leaves employment with the
Department, such Employee will be paid for all banked time, other than sick time, at the
prevailing rate of pay in effect at the time of separation. This includes, but is not limited
to separation with a deferred vested pension or under a disability. DROP plan
participants will only receive payout for banked time when they permanently retire, not
when they enter the DROP plan. Payments will be paid within ninety (90) days if the
amount is less than ten thousand dollars ($10,000), and if in excess of ten thousand
dollars ($10,000), the amount will be made in semi-annual installments over a three (3)
year period with the installments due on February 1 and August 1 with no interest due.
Late lump sum payments (greater than sixty (60) days) will include interest at the
Michigan Judgment Interest Rate as certified from time to time by the Michigan
Department of Treasury.

Where an Employee is overpaid hours or is paid other than the current negotiated rate for
the classification in which he has worked, the City is expressly authorized to recover such
overpayment through a deduction from the Employee’s wages.

For Employees hired after March 31, 1986, the Employee and the City of Detroit are
required to contribute the hospitalization insurance portion of the Social Security Tax.

Compensatory Time Banks. With respect to classifications subject to the Fair Labor
Standards Act (FLSA), compensatory time shall be separated into two (2) categories,
which shall be reported on the Employee’s bi-weekly paycheck statement. The first
category shall reflect compensatory time accumulated prior to April 15, 1986 and shall
reflect excused time as described in Article 37-E. The second category shall include
compensatory time earned on or after April 15, 1986. Compensatory time in the second
category shall be limited to a total of four hundred eighty (480) hours or whatever
limitation may hereafter be imposed by law. Compensatory time used shall first be
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
in re:
Bankruptey Case No. 13-53846
City of Detroit, Michigan, Honorable Thomas J. Tucker

Chapter 9
Debtor.
/

DECLARATION OF MARK YOUNG IN SUPPORT OF DPLSA MOTION RE: DROP

GRIEVANCES SET FORTH IN CLAIM 1881

I, Mark Young, President of the Detroit Police Licutenants and Sergeants Association

(the “DPLSA™) declare as follow, under penalty of perjury:

1.

I am the current President of the DPLSA, the exclusive bargaining representative for the
purpose of collective bargaining with respect to wages, hours and other terms and conditions
of employment for employees of the City of Detroit Police Department in the various
classifications of Lieutenant and Sergeant. This declaration is based on my personal
knowledge, and, if called upon to do so, I could and would testify to the facts set forth herein.

I am responsible for the day to day administration of the DPLSA including but not
necessarily limited to contract administration, collective bargaining, negotiations and the
processing of grievances.

I authorized the filing of Claim 1881, which claim includes DPLSA grievance numbers 10-
032 and 12-051 (the “DROP Grievances™).

I participated in the negotiation of the DPLSA’s current collective bargaining agreement with
the City (the “DPLSA CBA”) as incorporated into the City’s confirmed Plan of Adjustment.

. The DROP Grievances, which were resolved favorably to the DPLSA prior to the City’s

bankruptcy filing, addressed when a DPLSA member who entered DROP was entitled to be
paid for his or her banked sick time. The entitlement to be paid for the banked sick time was
never in dispute.

The DROP Grievances sought to require the City to pay a DPLSA member’s banked sick
time when he or she entered the City’s Deferred Retirement Option Plan (“DROP”).
Through DROP, a DPLSA member would cease earning pension credits and the member’s
pension payments would be put into an account until the member actually retired.

The City opposed the DROP Grievances and maintained that all banked sick time should be
paid when a DPLSA member actually retired.
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8. After the DROP Grievances were resolved favorably to the City, the DPLSA, but that action
was stayed when the City filed its chapter 9 petition.

9. I participated in the negotiation of the DPLSA CBA, including Article 17, §H of the DPLSA
CBA, which addresses and, to my understanding, fully resolves the DROP Grievances.

10. To the best of my knowledge, information and belief, throughout the pendency of these
bankruptcy proceedings, every DPLSA member who has retired has, to date, received
payment in full for his or her banked sick time.

11. However, I am aware that there are a number of active DPLSA members who are DROP
participants, and the City has now suggested that it may attempt to treat their right to banked
sick time as a pre-petition claim (with result being that the wages earned through the banked
sick time would be paid over time, pennies on the dollar), based upon the DPLSA’s pursuit
of the DROP Grievances.

12. In addition, in the case of at least one active DPLSA member, Sergeant Eric Gardner, the
City has refused to restore his prematurely removed banked sick time, although the need for
its restoration has been repeatedly brought to the City’s attention.

13. After efforts to resolve this issue amicably with the City failed, I authorized DPLSA’s
bankruptcy counsel to bring this motion to clarify t

WG
Dated: October}ﬂ, 2015 ,—\>\

Sergeant Mark Young
President, DPLSA
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Barbara Patek

From: Barbara Patek

Sent: Wednesday, October 07, 2015 10:33 AM

To: 'Swanson, Marc N."; Green, Jonathan S.

Cc: 'Peter Sudnick’; psudnick@sudnicklaw.com

Subject: FW: CORRESPONDENCE RE OPEN DPLSA MATTERS - (PROPOSED CLAIM

MODIFICATION AND CORRESPONDENCE RE: DPLSA CBA AND SCRIPTS GUIDE SEND
FOR SETTLEMENT ONLY - PURSUANT TO FRE 408)

Attachments: stip and order re claim of dplas [no. 2 ].docx; DPLSA Claim 1881 - DROP.pdf; sudnick letter
to foley re banked sick time.pdf; CBA Misc Sec 17 H.pdf; ScriptsGuideRX Itr2.pdf

Marc and Jon,

The attached stipulation and order and email below were sent over in late April in an effort to resolve the DROP

issue. The original transmission is below. My understanding is that there is now some confusion in the City human
resources department on this issue when DPLSA members retire. The HR department apparently believes the DPLSA is
trying to enforce the favorable arbitration ruling received prior to the bankruptcy/ As we previously discussed, this issue
was resolved in the City’s favor by the current CBA as part of the mediation/collective bargaining process.

In order to have clarity on this subject, labor counsel is preparing a motion that addresses the issue, which will be filed if
we cannot reach agreement on the attached proposed stipulation. Please let me know whether the City consents to
entry of the attached order and consider this email a request pursuant to LR 9014-1(g) for the concurrence in the relief
sought by the attached stipulated order. We anticipate filing our motion tomorrow or Friday.

Thank you.

Barb

Barbara A. Patek

Erman, Teicher, Zucker & Freedman, P.C.
400 Galleria Officentre, Suite 444
Southfield, M1 48034

248-827-4100 (phone)

248-827-4106 (fax)
bpatek@ermanteicher.com

From: Barbara Patek

Sent: Wednesday, April 29, 2015 6:04 PM

To: Swanson, Marc N.; Green, Jonathan S.

Cc: Peter Sudnick; psudnick@sudnicklaw.com; Julie Teicher

Subject: CORRESPONDENCE RE OPEN DPLSA MATTERS - (PROPOSED CLAIM MODIFICATION AND CORRESPONDENCE RE:
DPLSA CBA AND SCRIPTS GUIDE SEND FOR SETTLEMENT ONLY - PURSUANT TO FRE 408)

Dear Marc and Jon.

1
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Attached are a stipulation and order to modify the stay in place and to dismiss the removed adversary complaint
seeking injunctive relief, only, DPLSA v. City of Detroit, Adv. Pro. 15-040207; a proposed stipulation and order regarding
the DPLSA DROP/sick time payout claim; a copy of Claim 1881; a copy of Peter’s letter to Foley regarding Kevin Gardner,
the grievant whose sick time needs to be restored as a result of the CBA’s resolution of the claim; a copy of Section 17.H
of the DPLSA CBA which we believe moots the claim by giving the City the right (and obligation) to pay out the banked
sick time at the time of actual retirement rather than at the officer’s entry into the Deferred Retirement Option Plan
(“DROP”) and a copy of correspondence from Peter regarding the ScriptsGuide issue, which has not been addressed by
the City.

1. STIPULATION AND ORDER TO DISMISS REMOVED STATE COMPLAINT — As previously discussed, the DPLSA has
authorized me to agree to the voluntary dismissal without prejudice of the removed state complaint seeking
injunctive relief. Please review the attached, and if it meets your approval, let us know and we will get it
submitted promptly. Feel free to call or send back a markup if you have any comments or changes.

2. STIPULATION AND ORDER TO MODIFY CLAIM WITH REGARD TO DROP/SICK TIME PAYOUT (CLAIM 1881)- FOR
SETTLEMENT ONLY- Attached is our proposed stipulation and order modifying the claim and seeking an order
confirming that aspect of the claim is moot and that any further dispute regarding DROP sick time payout will be
resolved in the ordinary course, under applicable state law and CBA procedures. Please note that, as previously
discussed, before this order can be entered, we need confirmation that Sergeant Kevin Gardner’s sick time has
been returned to his sick bank. I've attached Peter’s letter to John Simon at Foley regarding this matter. Itis my
understanding that the sick time was removed from Sgt. Gardner’s bank pursuant to the successful arbitration of
the issue, but has not been returned since the DPLSA agreed, in its recently approved CBA, to defer payment
until actual retirement from the DPD. As set forth in the stipulation and order, we believe section 17H disposes
of and moots this aspect of Claim 1881, and the DPLSA would like to modify the claim to reflect that, but would
also like an order confirming that it is moot and governed by the CBA to insure no future misunderstanding on
this issue. The DPLSA informs me that to even prior to the ratification of the CBA, the City was treating the
banked sick time as set forth in the CBA and paying it in the ordinary course when an officer actually retired
(rather than when he or she entered DROP as required by the arbitration award. Please review the attached
and let us know if the City is agreeable to this approach, if you can facilitate the restoration of Sgt. Gardner’s sick
bank time, and/or if you have any comments to the proposed stipulation and order.

3. CORRESPONDENCE RE SCRIPTS GUIDE — FOR SETTLEMENT ONLY — Please see attached correspondence from
Peter seeking to meet with the City in an effort to resolve the Scripts Guide issue. The section of the DPLSA CBA
to which it refers is Section 43.A.1 (the same section that is the subject of the pending motion).

Please let us know the City’s position with regard to each of the above items. Thank you in advance for your
consideration. We look forward to hearing from you in regard to the above-noted matters.

Barb

Barbara A. Patek

Erman, Teicher, Zucker & Freedman, P.C.
400 Galleria Officentre, Suite 444
Southfield, M1 48034

248-827-4100 (phone)

248-827-4106 (fax)
bpatek@ermanteicher.com
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IN THE UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

Inre Chapter 9
CITY OF DETROIT, MICHIGAN, Case No. 13-53846
Debtor. Hon. Thomas J. Tucker

DETROIT POLICE LIEUTENANTS
AND SERGEANTS ASSOCIATION,

Plaintiff,
V.

CITY OF DETROIT, MICHIGAN

Defendant.

STIPULATION FOR ENTRY OF AN ORDER MODIFYING CLAIM NO. 1881 FILED
BY THE DETROIT POLICE LIEUTENANTS AND SERGEANTS ASSOCIATION
AND FOR RELATED RELIEF

The City of Detroit, Michigan (“City”) and the Detroit Police Lieutenants and Sergeants
Association (“DPLSA”), by and through their undersigned counsel, hereby stipulate the entry of
the Order Modifying Claim No. 1881 filed by DPLSA as follows:

1. On February 20, 2014, the DPLSA filed Claim No. 1881.

2. Claim No. 1881 asserts DPLSA members’ right to recovery for certain pre-
petition grievances (the “Pre-Petition Grievances”).

3. Among the Pre-Petition Grievances that are the subject of Claim No. 1881 are
grievance nos.10-032 and 12-051 asserted by DPLSA participants in the City’s
Deferred Retirement Option Plan (“DROP”) regarding the timing of certain lump sum

payments (the “DROP Grievances”).
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4. The City and the DPLSA entered into a collective bargaining agreement (the
“DPLSA CBA”) that was ratified by its members on or about November 6, 2014,
approved by the state and approved by this Court pursuant to its November 12, 2014
Order Confirming Eighth Amended Plan for the Adjustment of Debts of the City of
Detroit [Docket No. 8272].

5. Section 17.H of the DPLSA CBA, which is attached hereto as Exhibit B, resolves
the dispute raised by DROP Grievances.

6. Furthermore, the City has been making the lump sum payments that are the
subject of the DROP Grievances in the ordinary course and pursuant to the terms of
the DPLSA CBA, rendering the DROP Grievances moot.

7. Assuch, the DPLSA agrees to modify Claim No. 1881 to remove that portion of
Claim No. 1881 that involves the DROP Grievances.

8. The City and the DPLSA request the Court enter an order of this Court that
confirms that (i) DROP Grievances are resolved by the written terms of Section 17.H
of the DPLSA CBA, (ii) as such, the DROP Grievances are moot and may be
withdrawn without prejudice to any DPLSA member’s right to receive a DROP Lump
Sum Payment in accordance with the written terms of the DPLSA CBA, and (iii)
confirming that, pursuant to this Court’s Order Confirming Eighth Amended Plan for
the Adjustment of Debts of the City of Detroit [Docket No. 8272], any further
disputes involving the application of Section 17.H of the DPLSA CBA shall be
addressed in the ordinary course of the City’s business under applicable state law and

procedures provided by the DPLSA CBA.
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9. Because this matter involved the resolution of a contested issue between the

parties, the undersigned believe that entry of an order is appropriate to avoid any

future misunderstanding regarding the disposition of the DROP Grievances.

WHEREFORE, the parties request the Court enter the Order attached hereto as

Exhibit A.

STIPULATED AND AGREED:

ATTORNEYS FOR THE CITY

By: /s/ Marc N. Swanson
Jonathan S. Green (P33140)
Marc N. Swanson (P71149)
MILLER, CANFIELD, PADDOCK AND
STONE, P.L.C.

150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 963-6420
Facsimile: (313) 496-7500
green@millercanfield.com
swansonm@millercanfield.com

-and-

Charles N. Raimi (P29746)

Deputy Corporation Counsel

City of Detroit Law Department

2 Woodward Avenue, Suite 500
Coleman A. Young Municipal Center
Detroit, Michigan 48226

Telephone: (313) 237-5037
Facsimile: (313) 224-5505
raimic@detroitmi.gov

DATED: April __, 2015
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ATTORNEYS FOR DETROIT POLICE
LIEUTENANTS AND SERGEANTS
ASSOCIATION

By: /s/ Barbara A. Patek
Barbara A. Patek (P34666)

ERMAN, TEICHER, MILLER, ZUCKER &

FREEDMAN, P.C.

400 Galleria Officentre, Suite 444
Southfield, M1 48034

Telephone: (248) 827-4100
Facsimile: (248) 827-4106
bpatek@ermanteicher.com

-and-

Peter P. Sudnick (P30768)
SUDNICK LAWY, P.C.

2555 Crooks Road, Suite 150
Troy, Michigan 48084
Telephone: (248) 643-8533
psudnick@sudnicklaw.com
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EXHIBIT A

IN THE UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

Inre Chapter 9
CITY OF DETROIT, MICHIGAN, Case No. 13-53846
Debtor. Hon. Thomas J. Tucker

DETROIT POLICE LIEUTENANTS
AND SERGEANTS ASSOCIATION,

Plaintiff, Adv. Case No. 15-04209
V.

CITY OF DETROIT, MICHIGAN

Defendant.
/

ORDER MODIFYING CLAIM NO. 1881 FILED THE DETROIT POLICE
LIEUTENANTS AND SERGEANTS ASSOCIATION AND FOR RELATED RELIEF

This matter is before the Court on the Stipulation for Entry of an Order Modifying Claim
No. 1881 filed by the Detroit Police Lieutenants and Sergeants Association and for Related
Relief [Docket No. | (the “Stipulation”). The Court has read the Stipulation and finds
as follows:

(1) The Court finds that the matters raised grievance numbers 10-032 and 12-051 as set
forth in Claim No. 1881 filed by the Detroit Police Lieutenants and Sergeants Association (the
“DPLSA”) (“Claim No. 1881”) are addressed and resolved by Section 17.H of the terms as
written of the collective bargaining agreement between the City and the DPLSA (“DPLSA

CBA”), which DPLSA CBA is among the collective bargaining agreements identified by Exhibit
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11.D.5 to the Plan [Docket No. 8045-10] and incorporated into the Plan by Article V11, Section B
of the Plan.

(2) The Court further finds that the City has been addressing the issues raised by
grievance numbers 10-032 and 12-051 as set forth in Claim N0.1881 in the ordinary course of its
business and in accordance with the terms of the DPLSA CBA, and that the City and DPLSA
agree that any accrued sick time of any DPLSA member affected by grievance numbers 10-032
and 12-051 as set forth Claim 1881 has been and/or shall be restored.

The Court finds good cause for entry of this Order and is otherwise fully advised in the
premises.

NOW THEREFORE,

IT ISHEREBY ORDERED that this Order shall serve as confirmation that the matters
addressed by grievance numbers 10-032 and 12-051 as set forth Claim No. 1881 are addressed
and controlled by the terms as written of the DPLSA CBA.

IT IS FURTHER ORDERED that any further disputes regarding the matters addressed by
grievance numbers 10-032 and 12-051 as set forth Claim No. 1881 shall be resolved by the
parties in accordance with applicable state law and the procedures established by the DPLSA
CBA.

IT IS FURTHER ORDERED that the matters raised by grievance numbers 10-032 and
12-051 as set forth Claim No. 1881 are moot. Claim No. 1881 is hereby modified to remove
grievance numbers 10-032 and 12-051 from said claim. Other than this modification, the

remainder of Claim No. 1881 remains as filed.
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Barbara Patek

From: Barbara Patek

Sent: Wednesday, October 07, 2015 1:07 PM
To: '‘Swanson, Marc N.'

Cc: 'Peter Sudnick’; psudnick@sudnicklaw.com
Subject: DPLSA Claim

Marc,

| happened to hear from Peter, and the situation was as | indicated. No one at the City ever disputed that DPLSA
members were entitled to banked time on retirement—it was just a question of whether retirement meant when they
“DROPPED” (stopped accruing retirement credits) or actually left the City’s employment as a retiree. The concern at HR
is that the City may somehow owe more with the claim hanging out there. As people retire under the terms of the
DPLSA CBA, they get the banked time as the CBA provides (which includes spreading it out in installments now if it is
over a certain amount). So you can let the City know that those who are entitled to the benefit of the favorable
arbitration decision — which has only to do with the timing of the payment and potential interest owed from the date
the office dropped—are prepared, as set forth in the stipulation, to modify their claim and be bound by the terms of the
CBA. There is no pre-petition claim for the banked sick time. The right to that time is and was always a term of the
DPLSA members’ employment with the City, and it was always paid when a member actually retired, throughout the
bankruptcy and prior (when the timing was disputed).

Barb

Barbara A. Patek

Erman, Teicher, Zucker & Freedman, P.C.
400 Galleria Officentre, Suite 444
Southfield, M1 48034

248-827-4100 (phone)

248-827-4106 (fax)
bpatek@ermanteicher.com
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