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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Honorable Thomas J. Tucker

Chapter 9

CITY OF DETROIT’S MOTION FOR THE ENTRY OF AN ORDER (I) ENFORCING
THE PLAN OF ADJUSTMENT INJUNCTION AND (II) REQUIRING B&C LAND

DEVELOPMENT CORPORATION TO (A) DISMISS WITH PREJUDICE ITS STATE
COURT LAWSUIT AND (B) WITHDRAW ITS NOTICE OF LIS PENDENS

The City of Detroit, Michigan (“City”), by its undersigned counsel, files its Motion for

the Entry of an Order (I) Enforcing the Plan of Adjustment Injunction and (II) Requiring B&C

Land Development Corporation to (A) Dismiss with Prejudice its State Court Lawsuit and (B)

Withdraw its Notice of Lis Pendens (“Motion”). In support of this Motion, the City respectfully

states as follows:

I. Introduction

1. On July 1, 2015, B&C Land Development Corporation (“B&C”) filed a state

court lawsuit against the City seeking monetary damages, specific performance and injunctive

relief on account of a pre-petition claim. The City informed B&C that the filing and prosecution

of the state court lawsuit violates both the Bar Date Order (as defined in paragraph 5 below) and

the injunction set forth in the confirmed Plan (as defined in paragraph 10 below). Despite the

City’s request, B&C refused to voluntarily dismiss the state court lawsuit. As a result, the City is

left with no choice but to seek an order barring and permanently enjoining B&C from asserting

and prosecuting the claims described in the state court lawsuit against the City or property of the

City and requiring it to dismiss the state court lawsuit with prejudice.
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II. Background

A. The City’s Bankruptcy Case

2. On July 18, 2013 (“Petition Date”), the City filed this chapter 9 case.

3. On October 10, 2013, the City filed its Motion Pursuant to Section 105, 501 and

503 of the Bankruptcy Code and Bankruptcy Rules 2002 and 3003(c), for Entry of an Order

Establishing Bar Dates for Filing Proofs of Claim and Approving Form and Manner of Notice

Thereof (“Bar Date Motion”). [Doc. No. 1146].

4. On November 21, 2013, this Court entered an order approving the Bar Date

Motion (“Bar Date Order”). [Doc. No. 1782]. The Bar Date Order established February 21,

2014 (“General Bar Date”) as the deadline for filing claims against the City. Paragraph 6 of the

Bar Date Order states that the

following entities must file a proof of claim on or before the Bar Date…any
entity: (i) whose prepetition claim against the City is not listed in the List of
Claims or is listed as disputed, contingent or unliquidated; and (ii) that desires to
share in any distribution in this bankruptcy case and/or otherwise participate in
the proceedings in this bankruptcy case associated with the confirmation of any
chapter 9 plan of adjustment proposed by the City…

Bar Date Order ¶ 6.

5. Paragraph 22 of the Bar Date Order also provided that:

Pursuant to sections 105(a) of the Bankruptcy Code and Bankruptcy Rule
3003(c)(2), any entity that is required to file a proof of claim in this case
pursuant to the Bankruptcy Code, the Bankruptcy Rules or this Order with
respect to a particular claim against the City, but that fails properly to do so
by the applicable Bar Date, shall be forever barred, estopped and enjoined
from: (a) asserting any claim against the City or property of the City that (i)
is in an amount that exceeds the amount, if any, that is identified in the List of
Claims on behalf of such entity as undisputed, noncontingent and liquidated or (ii)
is of a different nature or a different classification or priority than any Scheduled
Claim identified in the List of Claims on behalf of such entity (any such claim
under subparagraph (a) of this paragraph being referred to herein as an
“Unscheduled Claim”); (b) voting upon, or receiving distributions under any
Chapter 9 Plan in this case in respect of an Unscheduled Claim; or (c) with
respect to any 503(b)(9) Claim or administrative priority claim component of any
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Rejection Damages Claim, asserting any such priority claim against the City or
property of the City.

Bar Date Order ¶ 22 (emphasis added).

6. On October 22, 2014, the City filed its Eighth Amended Plan of the Adjustment

of Debts of the City of Detroit (October 22, 2014) (“Plan”). [Doc. No. 8045].

7. On November 12, 2014, this Court entered an order confirming the Plan

(“Confirmation Order”). [Doc. No. 8272].

8. The discharge provision in the Plan provides

Except as provided in the Plan or in the Confirmation Order, the rights afforded
under the Plan and the treatment of Claims under the Plan will be in exchange for
and in complete satisfaction, discharge and release of all Claims arising on or
before the Effective Date. Except as provided in the Plan or in the Confirmation
Order, Confirmation will, as of the Effective Date, discharge the City from all
Claims or other debts that arose on or before the Effective Date, and all debts of
the kind specified in section 502(g), 502(h) or 502(i) of the Bankruptcy Code,
whether or not (i) proof of Claim based on such debt is Filed or deemed Filed
pursuant to section 501 of the Bankruptcy Code, (ii) a Claim based on such debt is
allowed pursuant to section 502 of the Bankruptcy Code or (ii) the Holder of a
Claim based on such debt has accepted the Plan.

Plan, Art. III.D.4.

9. With certain exceptions not applicable here, the Plan does not afford any right to

distributions or payments to claimants that did not timely file proofs of claim. Plan Art. I.A.19;

Art. I.A.134; Art. VI.A.1. Such claims are not Allowed Claims under the Plan and thus are not

entitled to distributions under the Plan. Id. (“Notwithstanding any other provision of the Plan,

no payments or Distributions shall be made on account of a Disputed Claim until such Claim

becomes an Allowed Claim.”).

10. The Plan injunction set forth in Article III.D.5 also provides in pertinent part:

Injunction

On the Effective Date, except as otherwise provided herein or in the
Confirmation Order,
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a. all Entities that have been, are or may be holders of Claims
against the City…shall be permanently enjoined from taking any of the
following actions against or affecting the City or its property…

1. commencing, conducting or continuing in any manner,
directly or indirectly, any suit, action or other proceeding of any kind against
or affect the City of its property…

5. proceeding in any manner in any place whatsoever that
does not conform or comply with the provisions of the Plan or the settlements
set forth herein to the extent such settlements have been approved by the
Bankruptcy Court in connection with Confirmation of the Plan; and

6. taking any actions to interfere with the implementation
or consummation of the Plan.

Plan, Article III.D.5 (emphasis supplied).

11. The Court also retained jurisdiction to enforce the Plan injunction and to resolve

any suits that may arise in connection with the consummation, interpretation or enforcement of

the Plan. Plan, Art. VII. F, G, I.

B. B&C Files a Complaint in State Court in 2015 Based on an Alleged Real
Estate Purchase Agreement Entered into in 2006

12. On July 1, 2015, B&C filed a complaint (“Complaint”) against the City in Wayne

County Circuit Court, Michigan, case number 15-008602 (“State Court Lawsuit”). The

Complaint is attached as Exhibit 6A. A notice of lis pendens (“Lis Pendens”) was attached to the

complaint.

13. Also, on July 1, 2015, the City wrote to B&C explaining that the filing of the

Complaint violated the Plan and the Bar Date Order. The July 1 correspondence is attached as

Exhibit 6B. In its July 1 correspondence, the City requested that B&C dismiss the State Court

Lawsuit by July 8, 2015. B&C refused to dismiss the State Court Lawsuit. On July 21, 2015,

the City filed its answer (“Answer”) to the Complaint. See Ex. 6C.
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14. In the Complaint, B&C asserts that it submitted a proposal in 2004 to the City’s

Department of Planning and Development to develop approximately 29 acres of land located at

5601, 5815 and 5861 W. Jefferson Ave., commonly known as Revere Copper & Brass

(“Property”). Complaint ¶ 5. In connection with the proposal, B&C alleges that throughout

2004, its President, Mr. Robert Carmack, met with various City and Detroit Water and Sewerage

Department (“DWSD”) representatives. Id. ¶¶ 6-9. B&C further alleges that in 2005, Mr.

Carmack was instructed by the City to conduct environmental studies on the Property, which

B&C subsequently completed. Id. ¶ 10.

15. After conducting negotiations on the Property, B&C alleges that in March 2006

the City presented Mr. Carmack with an offer of sale for $500,000. Id. ¶ 11. B&C alleges that

on April 14, 2006, Mr. Carmack signed the offer to purchase and gave a deposit of $50,000.00

by check to the City. Id.¶ 12.

16. The sale and transfer of the Property was stalled, however, between April 2005

and May 2008, according to B&C. Id. ¶ 13. In May 2008, B&C alleges that the City presented a

new document to City Council seeking approval of a sale of the Property from the City to

DWSD. Id. ¶ 15. At that point, B&C alleges that “City Council, without benefit of the history

of this property and pending sale to B&C approved the sale for $5,000,000.00 to DWSD with no

appraisal or due diligence.” Id. As set forth in the Answer, on or about June 30, 2008, the

Detroit City Council did authorize the transfer of the Property from the Planning and

Development Department to the DWSD in exchange for reimbursement from the DWSD of $5

million. Answer ¶ 15.
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17. B&C continues to allege that at various points from 2010 through 2012, it was

told that the DWSD needed the Property to build a combined sewer overflow facility but that

there is not any evidence that the DWSD needed the Property for this purpose. Id. ¶¶ 16-19.

18. On May 10, 2012, Mr. Carmack did appear in front of the Detroit City Council

raising many of the same allegations that are contained in the Complaint. See Ex. 6D.

19. In response to Mr. Carmack’s comments to City Council, on May 15, 2012,

Robert A. Anderson, the Director of the City’s Planning and Development Department,

submitted a public statement to City Council (“May 2012 Public Statement”). Ex. 6D.

20. In the May 2012 Public Statement, Mr. Anderson stated that on June 18, 2008, the

Board of Water Commissions authorized the DWSD director to approve the acquisition of the

approximately 28.66 acre “Revere Copper & Brass” site as the location for a combined sewer

overflow facility. Id. He further explained that on June 30, 2008, the City Council authorized

the transfer of the approximately 28.66 acre “Revere Copper & Brass” site from the City’s

Planning and Development Department to DWSD for a combined sewer overflow facility in

exchange for reimbursement from DWSD of $5 million. Id.

21. Mr. Anderson emphasized:

P&DD never took a deposit from Mr. Carmack for this site, never entered into a
purchase agreement with Mr. Carmack for this site, and never entered into a
development agreement with Mr. Carmack for this site. P&DD never requested
that this Honorable Body approve any sale of this site to Mr. Carmack, and Your
Honorable Body never passed a land sale resolution or authorized the sale of the
property to Mr. Carmack.

Since June of 2008, Your Honorable Body has requested P&DD report on the
status of a sale of this site to Mr. Carmack no less than four times. The
information each time has been recited above, with no change since the original
report of June 25, 2008 other than the transfer to DWSD. We trust that this
correspondence addresses with finality your concerns and inquiries to P&DD
regarding the status of the former “Revere Coopper & Brass” property and the
issues raised by Mr. Carmack.

Id.
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22. In the Complaint, B&C alleges that on February 5, 2013, the Detroit City Council

then transferred jurisdiction over the property from the DWSD back to the Planning and

Development Department because of a failure of consideration. Id. ¶ 20. In 2013, the City sold

approximately 7 acres of the Property to Waterfront Terminal Holdings for a price of $1.16

million. Answer ¶ 21. See also Complaint ¶ 21. B&C also alleges that on June 30, 2031,1 the

City agreed to sell the remaining 21.665 acres to Waterfront Terminal Holdings II, LLC and

Steven W. Erickson. Complaint ¶ 22.

23. Based on these facts, the Complaint asserts causes of action for Breach of

Contract (Count I), Injunctive Relief/Specific Performance (Count II), and Declaratory Relief

(Count III). The Complaint is the first complaint filed by B&C against the City with respect to

the alleged offer to purchase or the Property.

C. The Detroit City Council and Mayor Duggan Approve Two Purchase
Agreements for Different Portions of the Property

24. In February, 2015, the City received two purchase offers for different portions of

the Property. Waterfront Terminal Holdings II, LLC (“Waterfront”) offered to purchase

approximately 6 acres of the Property (“Waterfront Property”) for $735,000. See Ex. 6E, True

Copy Certificate of Resolution Approving Waterfront Offer to Purchase at 2. The terms of the

Waterfront offer are set forth in a Purchase Agreement dated February 17, 2015 (“Waterfront

Offer to Purchase”). See Ex. 6F. Waterfront wishes to acquire the Waterfront Property to

expand its vital marine liquid and bulk distribution operations. Ex. 6E at 2. Upon acquisition,

Waterfront will remediate the Waterfront Property, dredge the riverfront, and improve the

seawall and dock in order to grow its large vessel refueling operations. Id.

1 This is not a typographical error. The complaint uses the year “2031.”
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25. On June 30, 2015, the Detroit City Council passed a resolution approving the

Waterfront Offer to Purchase and on July 7, 2015, Mayor Michael Duggan approved the

resolution. Ex. 6E. Due to the filing of the State Court Lawsuit, on July 17, 2015, the sale

closed in escrow. See Ex. 6G, Escrow Agreement.

26. A separate purchaser, Revere Dock, LLC (“Revere Dock”), offered to purchase

approximately 17 acres of the Property (“Revere Dock Property”) for $2,280,000.00. See Ex.

6H, True Copy Certificate of Resolution Approving Revere Dock Offer to Purchase at 2. The

terms of the Revere Dock offer are set forth in a Purchase Agreement dated February 17, 2015

(“Revere Dock Offer to Purchase”). See Ex. 6I. Under the terms of the Revere Dock Offer to

Purchase, the Revere Dock Property would be conveyed to Revere Dock under a development

agreement by quit claim deed. See Ex. 6H at 2. Pursuant to the development agreement, Revere

Dock’s construction contracts will provide that Detroit residents must constitute at least 51% of

the workforce and perform 51% of the hours worked on the project. Id. Revere Dock will also

establish the goal of contracting with at least 30% of Detroit-based Businesses, Detroit-

headquartered Businesses or Detroit Emerging Businesses. Id. Revere Dock’s development of

the Revere Dock Property will bring new heavy lift marine and transport capacity to Detroit,

supporting manufacturing and fabricating companies with project equipment of oversize

dimension and weight, while providing on-site staging and storage of critical equipment. Id.

27. On June 30, 2015, the Detroit City Council passed a resolution approving the

Revere Dock Offer to Purchase and on July 7, 2015, Mayor Michael Duggan approved the

resolution. Ex. 6H.

28. The City and the purchasers desire to complete the sale of these properties as soon

as possible. Consummating these transactions will immediately remove the properties from the
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City’s maintenance responsibilities, relieving the City of the commensurate costs. Because these

properties are owned by the City, the properties are currently tax-exempt but will be returned to

the tax rolls after the sales. The improvements to be made by the purchasers will create

construction jobs, and the business operations will create permanent jobs.

29. The purchasers have informed the City that they have forgone several contracts

that they otherwise could have secured due to the closing delays caused by the filing of the State

Court Lawsuit. Further, one of the purchasers informed the City that it needs to have closing

occur immediately in order to perform on certain of its existing contractual obligations.

III. Argument

30. B&C violated the Plan injunction and discharge provisions when it filed the State

Court Lawsuit asserting claims against the City. And, it continues to violate it by continuing to

prosecute, and refusing to voluntarily dismiss, the State Court Lawsuit. Pursuant to the Plan,

B&C’s claims against the City are discharged and it is enjoined from, among other things,

commencing any action against the City with respect to those claims. Plan, Art. III.D.4; Plan,

Art. III.D.5.

31. Furthermore, B&C did not file a proof of claim by the General Bar Date and has

at no time after the General Bar Date filed an untimely proof of claim or a motion for permission

to file an untimely proof of claim on the basis of “excusable neglect” under Pioneer Inv. Services

Co v. Brunswick Associates Ltd. Partnership, 507 U.S. 380 (1993)(“Pioneer Motion”) and its
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progeny. Thus, B&C is also barred, estopped and enjoined from asserting any claim against the

City or property of the City under the Bar Date Order. Bar Date Order ¶ 22.2

32. However, even if B&C were now to file and have granted a Pioneer Motion

(which it has not filed or sought), the relief to be afforded B&C would not include permitting

B&C to proceed with its State Court Lawsuit. At most, B&C would be permitted to file a proof

of claim which, if B&C were to succeed on the merits of its proof of claim, would afford it an

“Other Unsecured Claim” under Class 14 of the Plan, and the right to a Pro Rata share of New B

Notes and certain other distributions to the holders of Class 14 Claims described in the Plan.

Under no scenario would B&C be permitted to commence or continue to prosecute the State

Court Lawsuit in connection with its claims against the City alleged in the Complaint.

IV. Conclusion

33. The City respectfully requests that this Court enter an order in substantially the

same form as the one attached as Exhibit 1, (a) granting the Motion; (b) requiring B&C to

dismiss, or cause to be dismissed, with prejudice the State Court Lawsuit; (c) requiring B&C to

withdraw the Lis Pendens filed by it with respect to the Property; and (d) permanently barring,

estopping and enjoining B&C from asserting any claims described in the State Court Lawsuit, or

the alleged conduct forming the basis of the State Court Lawsuit, against the City or property of

the City. The City sought, but did not obtain, concurrence to the relief sought in the Motion.

2 B&C’s failure to timely file a proof of claim by the General Bar Date is an additional reason
why B&C should be enjoined from continuing, and required to dismiss with prejudice, his claims
against the City and its property. However, it is not necessary for the Court to decide any bar
date issues or address the Motion on that basis. It is maintained as an alternative basis for
granting the relief in the Motion. As described in paragraph 32, even if B&C had filed a timely
proof of claim and that proof of claim were Allowed under the Plan, B&C’s sole right in
connection with that claim would have been the right to receive distributions under the Plan on
account of its Class 14 Claim (Other Unsecured Claim). There is no set of circumstances under
which B&C is or would have been permitted to commence and prosecute the State Court
Lawsuit.
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July 27, 2015 Respectfully submitted,

By: /s/ Marc N. Swanson
Jonathan S. Green (P33140)
Marc N. Swanson (P71149)
MILLER, CANFIELD, PADDOCK AND
STONE, P.L.C.
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 496-7591
Facsimile: (313) 496-8451
green@millercanfield.com
swansonm@millercanfield.com

Charles N. Raimi (P29746)
Deputy Corporation Counsel
City of Detroit Law Department
2 Woodward Avenue, Suite 500
Coleman A. Young Municipal Center
Detroit, Michigan 48226
Telephone: (313) 237-5037
Facsimile: (313) 224-5505
raimic@detroitmi.gov

ATTORNEYS FOR THE CITY OF DETROIT
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EXHIBIT LIST

Exhibit 1 Proposed Order

Exhibit 2 Notice

Exhibit 3 None

Exhibit 4 Certificate of Service

Exhibit 5 None

Exhibit 6A Complaint

Exhibit 6B July 1 Correspondence

Exhibit 6C Answer

Exhibit 6D May 2012 Public Statement

Exhibit 6E True Copy Certificate of Resolution Approving Waterfront Offer to Purchase

Exhibit 6F Waterfront Offer to Purchase

Exhibit 6G Escrow Agreement

Exhibit 6H True Copy Certificate of Resolution Approving Revere Dock Offer to Purchase

Exhibit 6I Revere Dock Offer to Purchase
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EXHIBIT 1 – PROPOSED ORDER

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Honorable Thomas J. Tucker

Chapter 9

[PROPOSED] ORDER GRANTING CITY OF DETROIT’S MOTION FOR THE ENTRY
OF AN ORDER (I) ENFORCING THE PLAN OF ADJUSTMENT INJUNCTION AND
(II) REQUIRING B&C LAND DEVELOPMENT CORPORATION TO (A) DISMISS

WITH PREJUDICE ITS STATE COURT LAWSUIT AND (B) WITHDRAW ITS
NOTICE OF LIS PENDENS

This matter, having come before the court on the City of Detroit’s Motion for the Entry

of an Order (I) Enforcing the Plan of Adjustment Injunction and (II) Requiring B&C Land

Development Corporation to (A) Dismiss with Prejudice its State Court Lawsuit and (B)

Withdraw its Notice of Lis Pendens (“Motion”), upon proper notice and a hearing, the Court

being fully advised in the premises, and there being good cause to grant the relief requested,

THE COURT ORDERS THAT:

1. The Motion is granted.

2. Within five days of the entry of this Order, B&C Land Development Corporation

shall dismiss, or cause to be dismissed, with prejudice, Case No 15-008602 filed with Wayne

County Circuit Court, Michigan and captioned B&C Land Development Corporation vs. The

City of Detroit, A Municipal Corporation (“State Court Lawsuit”).

3. Within five days of the entry of this Order, B&C Land Development Corporation

shall withdraw from the Wayne County Register of Deeds the Notice of Lis Pendens filed by it

with respect to the property described in paragraphs 7 and 8 of this Order.
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4. If B&C Land Development Corporation fails to timely withdraw the Notice of Lis

Pendens as required by paragraph 3 of this Order, the City may file a copy of this Order with the

Wayne County Register of Deeds which shall operate as a withdrawal of the Lis Pendens with

respect to the property described in paragraphs 7 and 8 of this Order.

5. B&C Land Development Corporation is permanently barred, estopped and

enjoined from asserting any claims described in the State Court Lawsuit, or the alleged conduct

forming the basis of the State Court Lawsuit, against the City of Detroit or property of the City

of Detroit, in the State Court Lawsuit or in any other action or proceeding.

6. The Court shall retain jurisdiction over any and all matters arising from the

interpretation or implementation of this Order.

[continued on following page]
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7.
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[continued on following page]
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8.
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EXHIBIT 2 – NOTICE

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Honorable Thomas J. Tucker

Chapter 9

NOTICE OF OPPORTUNITY TO RESPOND TO CITY OF DETROIT’S MOTION FOR
THE ENTRY OF AN ORDER (I) ENFORCING THE PLAN OF ADJUSTMENT

INJUNCTION AND (II) REQUIRING B&C LAND DEVELOPMENT CORPORATION
TO (A) DISMISS WITH PREJUDICE ITS STATE COURT LAWSUIT AND (B)

WITHDRAW ITS NOTICE OF LIS PENDENS

The City of Detroit has filed its Motion for the Entry of an Order (I) Enforcing the Plan

of Adjustment Injunction and (II) Requiring B&C Land Development Corporation to (A)

Dismiss with Prejudice its State Court Lawsuit and (B) Withdraw its Notice of Lis Pendens.

Your rights may be affected. You should read these papers carefully and discuss

them with your attorney.

If you do not want the Court to enter an Order granting the City of Detroit’s Motion for

the Entry of an Order (I) Enforcing the Plan of Adjustment Injunction and (II) Requiring B&C

Land Development Corporation to (A) Dismiss with Prejudice its State Court Lawsuit and (B)

Withdraw its Notice of Lis Pendens, within 14 days, you or your attorney must:

1. File with the court a written response or an answer, explaining your position at:1

United States Bankruptcy Court
211 W. Fort St., Suite 1900

Detroit, Michigan 48226

If you mail your response to the court for filing, you must mail it early enough so that the

court will receive it on or before the date stated above. You must also mail a copy to:

1 Response or answer must comply with F. R. Civ. P. 8(b), (c) and (e).
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Miller, Canfield, Paddock & Stone, PLC
Attn: Marc N. Swanson

150 West Jefferson, Suite 2500
Detroit, Michigan 48226

2. If a response or answer is timely filed and served, the clerk will schedule a hearing on

the motion and you will be served with a notice of the date, time, and location of that hearing.

If you or your attorney do not take these steps, the court may decide that you do not

oppose the relief sought in the motion or objection and may enter an order granting that

relief.

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C.

By: /s/ Marc N. Swanson
Marc N. Swanson (P71149)
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 496-7591
Facsimile: (313) 496-8451
swansonm@millercanfield.com

Dated: July 27, 2015
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EXHIBIT 3 – NONE
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EXHIBIT 4 – CERTIFICATE OF SERVICE

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Honorable Thomas J. Tucker

Chapter 9

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on July 27, 2015 the foregoing City of Detroit’s

Motion for the Entry of an Order (I) Enforcing the Plan of Adjustment Injunction and (II)

Requiring B&C Land Development Corporation to (A) Dismiss with Prejudice its State Court

Lawsuit and (B) Withdraw its Notice of Lis Pendens was filed and served via the Court’s

electronic case filing and notice system and served upon counsel as listed below, via first class

mail and electronic mail:

Horace D. Cotton
P.O. Box 19520
Detroit, MI 48219
hdcotton@yahoo.com

DATED: July 27, 2015

By: /s/ Marc N. Swanson
Marc N. Swanson
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 496-7591
Facsimile: (313) 496-8451
swansonm@millercanfield.com
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EXHIBIT 5 – NONE
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EXHIBIT 6A – COMPLAINT
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EXHIBIT 6B – JULY 1 CORRESPONDENCE
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State of Michigan 
Third Circuit Court 

__________________________________________________________________ 
 
B & C Land Development Corporation, , 
 
  Plaintiff, 
 
v.        Case No. 15-008602-CH 
        Judge Annette J. Berry 
City of Detroit,  
 
  Defendant. 
 
__________________________________________________________________ 
 
James D. Noseda P-52563 
Attorney for defendant 
City of Detroit Law Department 
Two Woodward Ave, Suite 500 
Coleman A. Young Municipal Center 
Detroit, MI 48226 
313-237-3057 
nosej@detroitmi.gov 

Horace D. Cotton P-33268 
Attorney for plaintiff 
P.O. Box 19520 
Detroit, MI 48219 
313-595-1517 
hdcotton@yahoo.com 

 
 

City Of Detroit's Answer And Affirmative Defenses 
 

 
 The City of Detroit ("City") answers the complaint as follows. 
 
1. The City lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations of the corresponding paragraph of the complaint, which has 

the effect of a denial.  

2. Admit. 
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3. The City lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations of the corresponding paragraph of the complaint, which has 

the effect of a denial. 

4. The City lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations of the corresponding paragraph of the complaint, which has 

the effect of a denial. 

5. The City lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations of the corresponding paragraph of the complaint, which has 

the effect of a denial. 

6. The City lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations of the corresponding paragraph of the complaint, which has 

the effect of a denial. 

7. The City lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations of the corresponding paragraph of the complaint, which has 

the effect of a denial. 

8. The City lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations of the corresponding paragraph of the complaint, which has 

the effect of a denial. 
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9. The City lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations of the corresponding paragraph of the complaint, which has 

the effect of a denial. 

10. The City lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations of the corresponding paragraph of the complaint, which has 

the effect of a denial. 

11. Denied as false. 

12. Defendant refers to Exhibit 1 for its true meaning and effect.  Denied that 

Exhibit 1 is a contract with the City of Detroit.  The City did not accept payment of 

a deposit as alleged. Plaintiff's principal, Robert Carmack, has admitted both in 

writing and recorded televised comments that the check for the deposit was 

returned to him uncashed.  Except as stated herein, The City lacks knowledge or 

information sufficient to form a belief as to the truth of the allegations of the 

corresponding paragraph of the complaint, which has the effect of a denial. 

13. The City lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations of the corresponding paragraph of the complaint, which has 

the effect of a denial. 

14. The City lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations of the corresponding paragraph of the complaint, which has 

the effect of a denial. 
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15. On June 30, 2008, Detroit City Council authorized the transfer of the 

property known as the "Revere Copper & Brass" site from the Planning and 

Development Department to the Water & Sewerage Department in exchange for 

reimbursement from the Water & Sewerage Department of $5 million.  Except as 

stated herein, denied as false. 

16.  Denied that there was sale of the subject parcel approved by City Council.  

Otherwise, the City lacks knowledge or information sufficient to form a belief as to 

the truth of the allegations of the corresponding paragraph of the complaint, which 

has the effect of a denial. 

17. The City lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations of the corresponding paragraph of the complaint, which has 

the effect of a denial. 

18. The City lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations of the corresponding paragraph of the complaint, which has 

the effect of a denial. 

19. The City lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations of the corresponding paragraph of the complaint, which has 

the effect of a denial. 

20. Sometime after May of 2012, the subject property was returned to the 

surplus inventory of Planning & Development Department.  Except as stated 
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herein, the City lacks knowledge or information sufficient to form a belief as to the 

truth of the allegations of the corresponding paragraph of the complaint, which has 

the effect of a denial. 

21. In 2013, the City sold approximately 7 acres of the "Revere Copper & 

Brass" site to Waterfront Terminal Holdings for a price of $1.16 million.   

22. Denied as false.  On June 30, 2015, Detroit City Council approved a contract 

of sale for 5.5137acres of of the Revere Copper & Brass Site to Waterfront 

Holdings II, LLC, and the sale of 17.1009 acres of the site to Revere Dock, LLC, 

for a total aggregate price of $3 million. 

23. Denied as false that plaintiff is entitle to any relief in this action, injunctive 

or otherwise.  Except as stated herein, The City lacks knowledge or information 

sufficient to form a belief as to the truth of the allegations of the corresponding 

paragraph of the complaint, which has the effect of a denial. 

24. Denied as false.  At no time did a contract exist between the City of Detroit 

and plaintiff with respect to the sale of any portion of the Revere Copper & Brass 

site.  

25. The City restates it answers to the preceding paragraphs of the complaint for 

its answer to the corresponding paragraph of the complaint. 
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26. Denied as false. No purchase agreement or contract of any kind with respect 

to the Revere Copper & Brass site was ever formed between the City of Detroit 

and either plaintiff or Robert Carmack. 

27. Denied as false. 

28. Denied as false. 

29. Denied as false. 

30. Denied as false. 

31. The City restates it answers to the preceding paragraphs of the complaint for 

its answer to the corresponding paragraph of the complaint. 

32. Denied as false. 

33. Denied as false. 

34. Denied as false. 

35. Denied as false. 

 Wherefore, the City of Detroit prays that the Court dismiss this unfounded 

action and assess attorney fees and costs against plaintiff and its counsel under 

applicable statute and court rule for the filing and pursuit of this action which is not 

well founded in fact or in law.  

Affirmative Defenses 

1. Plaintiff has failed to state a claim upon which relief can be granted. 
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2. No purchase agreement or other contract with plaintiff ever was formed 

between the City of Detroit and plaintiff because no resolution authorizing or 

approving any such contract was adopted by the Detroit City Council as required 

by law to form a contract with the City of Detroit.  

3. To the extent that plaintiff alleges a claim or seeks a monetary award against 

the City of Detroit that sounds in tort, it is barred by governmental immunity.  

4. All claims made in this action are barred by the applicable statute of 

limitations. 

5. Plaintiff's claims are barred by laches, undue delay and unclean hands.  

6. Plaintiff did not file a claim in In re City of Detroit, United States  

Bankruptcy Court, Eastern District of Michigan, Case No. 13-53846.  The filing of 

this action violated the federal injunction contained in the "Eight Amended Plan 

for the Adjustment of Debts of the City of Detroit" ("the Plan") approved by the 

bankruptcy court on November 12, 2014.  Any action taken in pursuit of this action 

is a continuing violation of the Plan and injunction.   

7. The Lis Pendens filed in this action is void ab initio and violates the Plan 

and injunction.  Any recording of the Lis Pendens violates the Plan and injunction, 

and also is a slander of title.  

8. Any contract claim is barred by a lack of consideration. 

9. Any contract claim is barred by a failure of consideration. 

13-53846-tjt    Doc 10087    Filed 07/27/15    Entered 07/27/15 13:14:16    Page 83 of 92



8 
 

10. Plaintiff never submitted a formal offer to purchase the property that was 

approved by officials in the Executive Branch of the City or approved by the 

Detroit City Council, as is required by the Detroit City Charter and Detroit City 

Code.  

11. Plaintiff's claims are barred by impossibility. 

12. Plaintiff's claims are barred by the Statute of Frauds. 

DEMAND FOR REPLY 

 Under MCR 2.110(B)(5), Defendant demands a reply to its answers. 

      City of Detroit 
 
 
       By: /s/ James D. Noseda  
      James D. Noseda P-52563 

City of Detroit Law Department         
      

Certificate of Service 
 

The undersigned certifies that on July 21, 2015, he served the foregoing paper 
upon counsel of record by e-mail.  I declare that the foregoing is true to the best of 
my knowledge, information, and belief. 
 
/s/ James D. Noseda 
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EXHIBIT 6D – MAY 2012 PUBLIC STATEMENT
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EXHIBIT 6E – TRUE COPY CERTIFICATE OF RESOLUTION APPROVING
WATERFRONT OFFER TO PURCHASE
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EXHIBIT 6F – WATERFRONT OFFER TO PURCHASE
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EXHIBIT 6G – ESCROW AGREEMENT
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EXHIBIT 6H – TRUE COPY CERTIFICATE OF RESOLUTION APPROVING
REVERE DOCK OFFER TO PURCHASE
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EXHIBIT 6I – REVERE DOCK OFFER TO PURCHASE
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