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UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON

I N THE MATTER OF:
MARGARET G. GARCI A, Case No. 90-06032-G

Chapter 7
Debt or / HONORABLE RAY REYNOLDS GRAVES

VEMORANDUM OPI NI ON DI SCHARG NG
POST- PETI TI ON CONDOM NI UM ASSOCI ATI ON FEES

| NTRODUCTI ON

This Court is presentedwith a questionof first i npressionfor the
Uni ted St at es Bankruptcy Court for the Eastern District of Mchigan. The
Court is asked to determ ne whet her condom ni umassoci ati on fees that arise
post-petition are deenmed to be discharged pursuant to the Order of Rel

BACKGROUND

On July 16, 1990, Debtor Margaret G Garciafiled a Voluntary Petition
for Relief pursuant to chapter 7 of the United States Bankruptcy Code. A
di scharge was grant ed on Cct ober 29, 1990. Subsequent to the di scharge, a
cause of action was filed in OGakland County by Oakbrook Condom ni um
Associ ation, a M chigan nonprofit corporation. Thelawsuit was remanded to

t he 52nd/ 53rd Di strict Court, in Rochester, Mchigan for final adjudication.

The parties di sagreed about the debt status. The Debtor nai ntains that

t he Associ ation was alisted creditor and that at the tine, the debt was



conti ngent and specifically unascertai nable and it was only determ nabl e
after the Debtor's right of statutory redenption expired.

OCakbrook asserts that it was aware of Debtor's bankruptcy and tha
it only sought a judgnent for post-petition assessnents that did not exi st
prior to the filing of the Debtor's bankruptcy case.

As a result of their dispute, the Debtor brought a notion for this
Court toreopenthis case and to determ ne t he di schargeability of the debt.
EACTS

Oreditor, Qakbrook i s the nonprofit corporation organi zed to adm ni ster
t he affairs of Gakbrook Condom ni um a project | ocated i n Avon Townshi p,
Cakl and County, M chigan. Debtor Garcia purchased aunit inthe project on
June 17, 1988.

The condom ni umpr oj ect was est abl i shed and i s gover ned by a mast er
deed, site plan and condom ni umby | aw, all of which were recorded with the
Oakl and County Regi ster of Deeds'inthe chainof titletothe Defendant's
condom ni um uni t.

Anong ot her responsi bilities, the condom ni umbyl aws providein Article
Il for assessnment to each co-owner of his proportionate share of the

condom ni umexpenses of the project including associ ation fees? Upon

! Li ber 9263 pages 177 et. seq.

2 ARTI CLE Il - ASSESSMENTS

Section 1. The Associ ation shall be assessed as the entity in
possessi on of all tangi bl e personal property of the Condom ni umas
possessed i n cormon by t he Co-owners. Al |l such personal property taxes
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shall be treated as an expense of adm nistration.

Section 2. Al costsincurred by the Associationin satisfaction
of any liability arisingw thin, caused by or i n connectionw ththe
common el enents or the adm ni stration of the Condom ni umshall be
expenses of adm nistration w thinthe nmeani ng of Section 15 of Public
Act 229 of 1963, as anended; and all suns recei ved as proceeds of, or
pursuant to, any policy of insurance carried by the Association
securingtheinterests of the Co-owners against liabilities or | osses
arising wthin, caused by or connected wi th the conmon el enents or the
adm ni stration, shall be receipts of adm nistration.

Section 3. Al assessnents | evi ed agai nst t he Co-owners to cover
expenses of adm nistration shall be apporti oned anong and pai d by t he
Co-owners i n accordance with t he percentage of val ue al | ocated t o each
apartment inthe Master Deed, without increase or decrease for the
exi stence of any rights to the use of limted commpn el enents
appurtenant to an apartnent. Assessnents shall be due and payabl e at
such times as the Associ ation shall determ ne, commencingwththe
acceptance of a deed to an apartnent fromthe date of assessnent and
such lienshall beprior toall other |iens except |iens for taxes by
any Federal, state, county or | ocal governnent, and al |l suns unpai d on
afirst nortgage of record. The paynent of an assessnent shall bein
default i f such assessnent, or any part thereof, is not paidtothe
Association in full on or before the due date for such paynent.
Assessnents i n default shall bear interest at the rate of seven (7%
percent per annumuntil paid in full.

Section 4. No Co-owner may exenpt hinself fromliability for his
contribution toward the expenses of adm ni strati on by wai ver of the use
or enjoynent of any of the common el ements or by t he abandonnent of his
apartnment/s, or by the sale or transfer of his apartnent/stoathird
party until said third party is accepted and qualified as a nenber.

Section 5. The Associ ation may enforce col | ecti on of del i nquent
assessnents by suit at | awfor a noney judgnent or by forecl osure of
the lien securing paynent. Inanactionfor foreclosure, areceiver
may be appointed to coll ect areasonablerental for the apartnment from
t he Co- owner thereof. The expenses incurred in collecting unpaid
assessnents includinginterest, costs and attorneys' fees, shall be
chargeabl e to the Co-owner in default. The Association my al so
di scontinue the furnishing of any services to a Co-owner upon
notificationof itsintent todoso. A Co-owner indefault shall not
be entitledto vote at any neeting of the Associ ati on so | ong as such
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failingtotimely pay her associ ati on fees, whi ch were assessed nont hly,
OCakbr ook served the Debtor withalienonJuly 16, 1990, |later, on that sane
day, the Debtor filed for bankruptcy protection.

Prior to Gakbr ook obt ai ni ng a noney j udgnent and foreclosingitslien,
the first nortgagor of the unit proceeded to foreclose its nortgage and
conducted a sheriff's auctionof theunit on April 26, 1991. Although the
redenpti on peri od expired six nonths | at er on Oct ober 26, 1991, t he Debt or
vacated the prem ses five nonths earlier on May 1, 1991. Pursuant to the
M chi gan Condom ni umAct, the first nortgagor's forecl osure extingui shed
Oakbrook's lienandit was thereforeonly left with a noney judgnent claim

The case was nedi at ed and renanded t o t he Rochester District Court,
where it anaits atrial date. Qakbrook seeks assessnents fromAugust 1, 1990
t hrough Oct ober 1, 19913, claimng that the fees are post-petition and
t herefore not subject tothe Debtor's discharge. In contrast, the Debtor
claims that this debt was di scharged in her bankruptcy proceedi ng or
alternatively is adischargeabl e debt. The di scharge of condom numf ees
accruing post-petition is a question of first inpression.

LEGAL ANALYSI S

Ordinarily, oncethe court enters a di scharge pursuant to 11 U. S.C. 8§

727, a Debtor is discharged fromall debts which arose before the Order for

default conti nues.

s The al |l eged debt represents the assessnment anount after
the Order for Relief through the |ast assessnment prior to the
expiration of the bank's redenption period.
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Relief and any liability onaclai mdeterm ned under 11 U.S.C. 8502 as if
such cl ai mar ose before the coomencenent of the case. Exceptionstothis
provision are found in 11 U.S.C. 8 523. In this case, the debt owed to
OCakbr ook i s not an exceptionto discharge as providedin1l U. S.C. 8 523.
Therefore, the first generati on questi on becones, whet her t he debt owed to
t he Associ ation arose pre or post-petition and; second, whet her the debt is

subj ect to discharge pursuant to 11 U. S.C. § 7277



L
The i ssue of whet her condom ni umassoci ati on fees are di schargeable in
a chapter 7 proceedi ng and, i f so when, has been addressed by several courts
with m xed results. Conclusions have been reached wi th wi de and di ver gent
anal ysis. Innost cases, sone statenment of affirmative intention bythe
Debtor to leave the unit is required. Ot her courts have strained
interpretations of the condom ni umdocunents as a contract entered into pre-
petition and thus, discharging the debt.
There are several ways of arriving at a deci sion regardi ngthe
di schargeability of condom niumfees. Inthe past, courts have entertained
t he noti on of payi ng condom ni umfees t hat accrue post-petition as being
t ant amount to an executory contract, thereby falling under the auspi ces of
11 U.S.C. 8§ 365. Thus, any initial inquiry of whether the Debtor isliable
for post-petition condom niumassoci ati on fees nust beginw th an anal ysi s
of whether the requirenent to pay such fees constitutes an executory
contract.
[l

EXECUTORY CONTRACT

Al t hough an executory contract i s not defined by t he Bankr upt cy Code,

it has been det erm ned as "not hi ng nore t han m xed assets and liabilities

arising out of the sane transaction.” Seelnre Raynond, 129 B. R. 354 (S. D.

N. Y. 1991).

More appropriately the |l egislative history denotes anintent by the



drafterstodefineit by the principles of nutuality by referenci ng executory
contracts as contracts where perfornmance renai ns due to sone extent on both
sides. In addressingtheissue of whether a noteis an executory contract,
the Senate Judiciary Conmm ttee comented that:

Anoteis not usually an executory contract if the only

performance that renmai ns i s repaynent. Performance on

one si de of the contract woul d have been conpl et ed and

the contract is no | onger executory.

Report of Senate Comm on the Judiciary S. Rep. No.
989, 95th Cong., 2d Sess. 58 (1978), Code.

The Sixth Circuit has adopted the wi dely accepted definition of an
executory contract as articul at ed by Prof essor Countryman4, who defi nes an
executory contract as follows:

"a contract under which the obligation of both the
bankrupt and t he ot her party to the contract are so far
unperformed that the failure of either to conplete
per f or mance woul d constitute a materi al breach excusi ng

t he performance of the other.™

Countryman, Executory Contracts i n Bankruptcy, 57 M nn.
L. Rev. 439, (1973).

Acursory revi ewof the executory contract anal ysi s appears to be a
correct framework i n which to anal yze the case at bar. Yet, a nore thorough
reviewreveal s that an executory contract theory isinappropriate. This
Court deens t he executory contract anal ysis to beincorrect for anyriad of
reasons. First, assum ng that an executory contract exi sts between t he

parties, rejection of suchwould not constitute a breach relievingthe Debtor

4 See In re Terrell, 892 F. 2d at 471 n. 2.
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of her obligationto perform The failure to pay condom nium fees as

bei ng the rejection of an executory contract has al so been anal yzed and

rejected inlnre Raynond. The Court inlnre Raynond conpares t he paynent

of condom ni umassoci ationfeeswiththerejectionof aleaseunder 11 U S. C
§ 365(d)(1). That provisionrequires the acceptance or rejection of
an executory contract and states specifically that:
I n a case under Chapter 7 of thistitle, if the Trustee
does not assune or reject an executory contract or
unexpired | ease of residential real property or of
personal property of the debtor within 60 days after
the order for relief, or within such additional tine as
t he court, for cause, w thin such 60-day period, fixes,
t hen such contract or |ease is deened rejected.
11 U.S.C. § 365(d)(1).
The Raynmond Court concludes that even if an agreenment to pay
condom ni umchar ges was an execut ory contract not assuned by t he Chapter 7

Trustee and therefore, deened rejected, therejectionisirrelevant tothe

Debtor's liabilitytopay. ldat 358. Seealsolnre Behrens, 87 B.R 971

(N.D. I11. 1988), aff'd.

Further, a determ nation that an agreement to provi de services and t he
Debt or t o pay condom ni umassoci ati on f ees as an executory contract was
categorically rejectedinlnre Case, 91 B.R 102 (D. Colo. 1988). Inlnre
Case, the chapter 13 debtors, as owners of a condom ni umunit, sought to
rej ect the condom ni umassoci ation fees as an executory contract inorder to
extinguishtheir obligationto pay post-petition assessnents. The Court

hel d:



t hat condomi ni umdecl arati on creat es and defi nes t he
Debtor'sinterestsinthereal property owned by t hem
The decl arati on creates nutual obligations, but al so
creates nmutual ownershipinterests anong these debtors
and al | ot hers owni ng condom ni umunits. The ownership
interests of the Debtors are, ..."inseparable". 1d at
104.

The Court inln re Case surm sed that if the condom ni umcharges
agreenent i s an executory contract, its rejection by the Trustee woul d not
constitute a breachrelievingthe Debtor of his obligations to perform
Therefore, the Case Court recogni zed t hat t he severi ng of condom ni umf ees
is tantanount to a covenant that runs with the | and and as such i s not an
executory contract.

Most courts nowrecogni ze t hat assessnent fees for condom ni uns do not
equal an executory contract. Generally the concept i s nentioned and t hen
rejected®. Accordingly, this Court rejects the concept that condom ni umf ees
inthis caserepresent an executory contract. Havingrejectedthe executory
contract anal ysis this Court nust next consi der whet her condom ni umfees are
di schargeabl e pursuant to 11 U. S.C. § 727.

L1

DI SCHARGE OF DEBTS PURSUANT TO 11 U.S.C. § 727

11 U.S.C. 8 727(b)confers broad di scharge powers. 11 U. S.C. § 727

provi des that:

Except as provided in section 523 of thistitle, a

5 Seelnre Case, 91 Bankr. 102 (Bankr. D. Col o. 1988);
In re Raynond, 129 B.R 354 (S.D. N. Y. 1991).
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di scharge under subsection (a) of this section
di scharges the debtor fromall debts that arose before
t he date of the order for relief under this chapter,
and any liability on aclaimthat is determ ned under
section 502 of thistitleasif suchclaimhad arisen
bef ore t he commencenent of the case whet her or not a
proof of cl ai mbased on any such debt or liabilityis
filedunder section501of thistitle, and whet her or
not a clai mbased on any such debt or liability is
al l owed under section 502 of this title.

The Code defines "debt" as liability onaclaim See 11 U S. C 8
101(12). A "clain in turn is defined as:

(A) Right to payment, whether or not such right is
reduced to judgnent, |iquidated, unliquidated, fixed
contingent, matured, unmatured, di sputed, undi sputed,
| egal , equitable, secured or unsecured, or

(B) Right to an equitable remedy for breach of
performance i f such breach givesrisetoaright to
payment whet her or not such right to an equitable
remedy i s reduced to judgnent, fixed, contingent,
mat ur ed, unmat ured, di sputed, undi sputed, secured or
unsecur ed.

Apparently, the drafters of the Code intended to confer a broad

definition of claimas discussed inFirst Federal of M chigan v. Barrow, 878

F. 2d 912 (6th Gr. 1989). Accordingly, the legislative history denonstrates
t hat Congress i ntended t he br oadest possi bl e definitionfor thetermclaim
so that "all of the Debtor's | egal obligations, no matter howrenote or

contingent, can be dealt withinthe bankruptcy case.” Inre Ryan, 100 B.R

441 (N D Ill. 1989). Seealsolnre Johns-Manville GCorp., 57 B. R 680 (S.D.

N. Y. 1986).
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POST- PETI TI ON ASSESSMENTS

Along line of cases has determ ned t hat post-petition assessnents that

arise pre-petition are di schargeable® Inlnre Mntoya, 95 B R 511 (S. D

Ohi o, 1981), the Court held that the Debtor's liability for post-petition
assessment s was di scharged, notw t hstandi ng t he Debt or' s conti nued occupancy
of the unit and her right of redenption. This Court agrees.

Inafactually simlar case, the Court inlnre Cohen, 122 B. R 755

(S.D. Cal. 1991) reasoned that whil e the Debtors were obligatedto pay post-
petition assessnmentsit is well settledthat where an obligationto pay a
debt arises pre-petition, but the debt becones due post-petition, that debt

is pre-petitionfor purposes of the Bankruptcy Code. Seelnre A H Robbins

Co.. Inc., 63 B.R 986 (E.D. Va. 1986) aff'd, 839 F. 2d 198 (4th Gir. 1988));

Househol d Fi nance Corp. v. Hansberry, 20 B.R 870 (Chio 1981). Similarly,

the Court inlnre Elias, 98 B.R 332, 336 (N.D. 111, 1989) held that

"condom numassessnent s t hat accrue post petition but arise out of a pre-
petition contract are di schargeabl e [debts] in achapter 7 proceeding.” The
Court's rational e underlying this viewis that while the post-petition
assessnment coul d not have been | i qui dated at the tinme the chapter 7 was
filed, the Debtor's obligation to pay was a pre-petition debt that was
exti ngui shed upon the chapter 7 discharge.

\Y4

6 See Inre Ryan discussed infra, Berens v. Waodhaven
Ass'n, 87 B.R 971 (N.D. Ill. 1988); Inre Elias, 98 B.R. 332 (N. D.
[11. 1989); In re Montoya, 95 B.R 511 (S.D. Chio, 1981).
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I n contrast, sonme courts have beenwillingtofindthat post-petition
assessnents are post-petition debts not subject to discharge. Seelnre
Horton, 87 B. R 650 (D. Col 0. 1987); Inre Ri nk, 87 B.R 653 (D. Colo. 1987);

Inrelenz, 90 B.R 458 (D. Colo. 1988); Inre Raynond, 129 B. R 354, (S.D.

N. Y. 1991). This line of cases finds the Debtor |iable for charges until the
Debtors are divested of title to the property.

Raynond and its siblingsinholdingthat the Debtor is|liable for post-
petition assessnents, argue that the Debtor has a continuingliability under
t he condom ni umdocunents, which liability givesriseto adebt every tine
an assessnent accrues. Those courts hol di ng t hat post-petition condom nium
char ges are not di scharged under 11 U. S. C. 8§ 727(b) general l y concl ude
t hat since the obligation accrues post-petitionthey are unaffected by this
provi si on. They contend that to hol d ot herwi se woul d gi ve t he Debt or a head

start rather than a fresh start. See Raynobnd at 3509.

VI

In Mchigan the statutory authority for assessnent of expenses for a
condom niumunit is found in M C. L. A, 8559.169. This provision of the
M chi gan Condom ni umAct provi des for assessnent of condom ni umexpenses to
t he co-owners i n accordance with the terns of the Master Deed and condom ni um
byl aws; it therefore gives the devel oper of a condom ni umproj ect, w de
di scretion to provide, inthe docunents, when and howt hose expenses wi || be
assessed to co-owners.

Cakbr ook’ s condom ni umdocunent s provi de t hat assessnents shall be due

12



and payabl e at such tine as the Associ ation shall determ ne’. Inthis case,
t he Associ ati on has determ ned t hat assessnents are due and payabl e on a
nmont hly basis, on the first day of each nonth. A failure to pay the
Condom ni umAssoci ation fees givesriseto an automatic |ien uponthe unit
in favor of the Condom ni um Associ ati on.

Plaintiff arguesthat it is significant that the Associ ati on provi des
for nonthly assessnments. The Associ ation coul d have provi ded t hat t he
assessnents wer e annual assessnents payable innonthlyinstall ments, or
sinmply that the assessnents were annual assessnents payabl e onthe first of
each year, whichis not an unconmon practice. Instead, it was determn ned
t hat t he fees woul d accrue on a nonthly basis. This Court, however, finds
such argunment unremar kabl e, as the Defendant's liability to pay such fees
arise pre-petition.

Plaintiff further argues that the |line of cases supporting the
di schargeability of condom niumfees are flawed and are difficult to
i npl ement. 1 n support of this contention, Plaintiff refers to certain
perceived difficulties found in cases discharging condom nium fees.
Plaintiff explains that an affirmative signal by the Debtor to surrender the
prem ses and a determ nati on that the Debtor's conti nued occupancy woul d be

tenporary is unascertainable.?®

! Article Il, Section 3 of the Condom ni um Byl aws
enpower s t he associationto determnethetinethat assessnents are
payabl e.

8 See, e.g. In re Muntoya; In re Ryan discussed supra.
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The |i ne of cases that supports di schargeability of condom ni umfees
must initially determneif the debtor will remaininthe unit onatenporary
basis. Inthe casesub judice plaintiff contends that it woul d be i npossi bl e
t o determ ne what tenporary nmeans. However, i nMntoya, the Court di scharged
t he condom ni umfees subject tothe Debtor's right of redenpti on. Therefore,
it isclear that the Debtor was subject to post-petitionfeesonlyif the
Debtor remai ned i nthe unit beyond her statutory right toredeem Simlarly
in Ryan, where the court di scharged pre-petition debts, theRyan Court,
cautioned that the Debtor may be | i abl e for assessnents post-petitionif the
Debt or continued i n possessi on of the unit post-petition after offeringto
surrender ownership. However, that is not the situationinthe case at bar.
In this case the Debtor vacated the unit sone five nonths prior to her
statutory right toredeem and such post-petition charges shoul d not be
assessed.

Plaintiff argues that under theRyan test that the court nust "on a
case-by-case basis, inquire as to the Debtor's intent toremaininthe
condom nium the length of a reasonable period of tinme to remain in
possessi on, and whet her a surrender has occurred."® Yet such a cunber sone
anal ysisisinaccurate. The fees are subject to discharge as a pre-petition
debt. Any post-petition assessnment accrues subject tothe Debtor's statutory
right toredeem Upon exercising such right, accrual of post-petition

assessnents may begin.

o Plaintiff's brief A page 5.

14



ABANDONNMENT

Alternatively, Plaintiff argues that post-petition fees accrue upon
"abandonment” or a determi nation of a no asset case by the Trustee.
Plaintiff directs this Court to the mnority view as adopted inln re

Raynond, infra which holds that the estateis liablefor the post-petition

assets until suchtinme asthe Trustee files either a"no asset report" or
abandons the condom ni um unit.

Pl ai ntiff concl udes that the cases hol ding the Debtor |iable for post-
petition assessnent, findthat the Debtor has a continuingliability under
t he condom ni umdocunents, which liability givesriseto adebt everytine
an assessnent accrues. Moreover, Plaintiff clainms that pre-petition
assessnent s are di scharged, and post-petition assessnents arenot. Inre

Raynond, 129 B.R 354 (S.D. N Y. 1991); Inre Horton, 87 B. R 650 (D. Col o.

1987). However, Plaintiff's notion woul d deny the Debtor her right to a

fresh start. It
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does not give rise to a "head start" as sone courts contend.

CONCLUSI ON

The di schargeabi |l ity of condom ni umassoci ati on fees al | ows t he Debt or

to start anewas contenpl ated by the Code by all owi ng t he Debtor a fresh

start.

Accordi ngly,

this Court finds that the condom niumfees are pre-

petition obligations and are therefore discharged.

I T 1S SO ORDERED

Dat ed:

CC.

Dennis J. Kurisky
1805 Nor mandy
Royal Gak, M 48073

D. Dougl as Al exander
217 W Ann Arbor Road
Suite 212

Pl ymout h, M 48170

St eve Sowel |

217 W Ann Arbor Road
Suite 212

Pl ymout h, M 48170

Bri an Rogof f

217 W Ann Arbor Road
Suite 212

Pl ynouth, M 48170

U S. Trustee O fice
1760 McNamara Buil di ng

RAY REYNOLDS GRAVES
CHI EF JUDGE
UNI TED STATES BANKRUPTCY COURT
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477 M chi gan Avenue
Detroit, M 48226
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